PLANNING ACT 2008

INFRASTRUCTURE PLANNING (EXAMINATION PROCEDURE) RULES 2010

APPLICATION FOR THE YORK POTASH HARBOUR FACILITIES DEVELOPMENT CONSENT

ORDER (Reference TR30002)

WRITTEN REPRESENTATION OF HUNTSMAN POLYURETHANES (UK) LIMITED
(Unique Reference Number 10031262)

1. INTRODUCTION

1.1 This is the Written Representation of Huntsman Polyurethanes (UK) Limited to the proposed York
Potash Harbour Facilities Development Consent Order.

1.2 The form of this document is identical to the submissions of SABIC and DEA.

2, DEFINITIONS

2.1 In this written representation the words and phrases in column (1) below are given the meaning
contained in column (2) below.

(1) Words and Phrases
2008 Act

A1085 Roundabout

Aniline Plant
Applicant
Application

Book of Reference
Cracker

DEA

DEA Sub-riverbed
Apparatus

Dogger Bank DCO

Draft Order

Environmental Statement
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(2) Meaning
The Planning Act 2008

The roundabout at the junction of the A1085 and the northern
access to the Wilton Site

Huntsman’s facility at Wilton for the manufacture of Aniline

YPL and SMP, together being the promoters of the Application

The application for the Order

The Book of Reference submitted with the Application

SABIC'’s Olefins 6 Facility at Wilton for the manufacture of ethylene

DEA UK SNS Limited

DEA’s sub-riverbed cables and pipeline immediately adjacent to and
E())r:jheer west of the proposed quay comprising Work No.2 in the Draft

The Dogger Bank Teesside A and B Wind Farm Order 2015

The draft York Potash Harbour Facilities Development Consent
Order in the form submitted with the Application

The environmental statement submitted with the Application
(Document 6.4)



Highway Works
Huntsman

Land Plans

LDPE Plant

MC2

NPA
Nitrobenzene
Nitrobenzene Plant

Number 2 Tunnel

Objectors

Order

Pipeline Corridor

RCBC
Requirements
SABIC
Sembcorp
SMP
Undertaker

Wilton Complex

Wilton Site Roads

Works

Works Plans

YPL

The highway works shown on the Highway Works Plan
Huntsman Polyurethanes (UK) Limited

The land plans referred to in the Order (being Documents 2.1 to
2.1N)

SABIC'’s plant at Wilton for the manufacture of low density
polyethylene

Major Crossing Point 2 as shown on the Conveyor Route Plans
Northern Route — Sheet 2 drawing PD1586-SK492 (Document 3.3J)

North York Moors National Park Authority
Mononitrobenzene
Huntsman’s facility at Wilton for the manufacture of Nitrobenzene

The tunnel under the River Tees adjacent to and to the west of the
proposed quay comprising Work No.2 in the Draft Order

Together SABIC, Huntsman and DEA

Such Order as may be made by the Secretary of State pursuant to
the Application

The Pipeline Corridor operated by Sembcorp and used by the
Objectors which links the Wilton Complex with the Number 2 Tunnel
and the DEA Sub-riverbed Apparatus

Redcar and Cleveland Council

The requirements set out in Schedule 2 of the Draft Order

SABIC UK Petrochemicals Limited

Sembcorp Utilities UK Limited

Sirius Minerals Plc

The Applicant in exercising the powers set out in the Order

The multi-occupancy chemical manufacturing site known as Wilton
International

The roads made available for common use within the Wilton
Complex and the Pipeline Corridor

The works comprised in the Authorised Development

The works plans referred to in the Order (being Documents 2.2 to
2.2F)

York Potash Limited

The following words and phrases shall have the meanings given to them in the Draft Order:

MA_30983991_1



Authorised Development

Highway Works Plan

Order Land

3. SUMMARY

3.1 Subject to the proper protection of their undertakings, the Objectors do not object in principle to
the making of the Order. The Objectors are currently engaged in positive negotiations with the
Applicant in relation to revised protective provisions for their benefit and an agreement that will
satisfy their concerns. However at the time of submission of this document those negotiations
are on-going. As a result, the Objectors’ interests are not adequately protected and their
objections are therefore sustained.

3.2 Specifically, the Objectors object to the following:

3.21

3.2.2

3.2.3

3.24

3.25

3.2.6

3.2.7

3.2.8

3.2.9

3.2.10

3.2.11

3.2.12

3.2.13

3.2.14
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The making of the Order, as the adverse impacts of the Authorised Development
would outweigh its benefits contrary to Section 104(7) of the 2008 Act.

The granting of rights of compulsory acquisition, as the Applicant has not shown that
all of the land is “required” or satisfied the public interest test under Sections 122(2)
and (3) of the 2008 Act.

The potential effect of dredging and the building of the quay on the integrity of the
Number 2 Tunnel and the DEA Sub-riverbed Apparatus .

The potential effect of the construction and operation of the Authorised Development
on navigation in the River Tees.

The inclusion of the southern conveyor route in the Draft Order.
The breadth of ancillary works permitted by Article 6 of the Draft Order.
The breadth, flexibility and complexity of the proposed limits of deviation.

The application of Articles 10 to 13 (streets) to the Wilton Complex and the Pipeline
Corridor.

The temporary stopping up and temporary possession of the A1085 Roundabout in
terms of access to DEA’s apparatus and the potential cumulative effects of the Draft
Order and Dogger Bank DCO in terms of restriction of access to the Wilton Complex.

The powers of compulsory acquisition in Articles 24 to 30 of the Draft Order which
provide powers that could be used to extinguish the Objectors’ rights to maintain their
apparatus, remove that apparatus and restrict access to the apparatus.

The inadequacy of the proposed guarantee in respect of the costs of compulsory
acquisition in Article 23 of the Draft Order, particularly the length of the guarantee and
the method for determining the sum covered.

The terms of the Requirements.

The inadequacy of the proposed protective provisions in relation to the Works and their
silence with respect to use of the Wilton Site Roads.

The proposed undergrounding of the conveyor under the A1085.



3.2.15

Until the above issues are resolved to the Objectors’ satisfaction, the making of the
Order.

4, OPERATIONS

4.1 Introduction

41.1

41.2

4.1.3

The Objectors are providing the following information in order to assist the Examining
Authority’s understanding of the importance of their operations both in terms of
employment and the costs of disruption to their operations in order that it can use this
information to assess whether the adverse impacts of the development outweigh its
benefits contrary to Section 104(7) of the 2008 Act and also to assist the Examining
Authority in applying the public interest test under Section 122 of the 2008 Act.

The Objectors are unable to provide full information in relation to their operations or the
potential scale of their losses for a variety of reasons, including:

(@) The examination process does not allow for the disclosure of information on a
confidential basis.

(b) The information would stray into realms which would ordinarily only be traversed
during negotiations about compensation for compulsory acquisition and which
could be prejudicial to such a future claim in the event that the Secretary of State
ultimately decides to grant the Order.

(c) The losses likely to be sustained in the future may differ considerably from those
based on a historical analysis, for example due to issues such as fluctuating
commodity prices.

In light of these problems it has often been necessary to have regard to a number of
generic (industry) studies and to provide these representations strictly without
prejudice to any claim which the Objectors may have in respect of compensation for
compulsory acquisition (including, but not limited to, the heads of any claim, the
quantum and basis of calculation of compensation, and any evidence to be submitted
in support of such a claim both in quantitative and qualitative terms).

4.2 The Wilton Complex and Pipeline Corridor

42.1

422

4.2.3
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The Wilton Complex is a chemical manufacturing site, originally authorised by three
“instruments of consent” in 1946. It was formerly wholly-owned and operated by ICI,
but on the fragmentation of ICI in the 1990s it became a multi-occupancy site with
shared facilities which are owned and operated by Sembcorp.

The Wilton Complex is criss-crossed by a number of corridors which are used to
transfer raw materials, manufactured produce, utilities and waste around the site.
Some of the apparatus running through these corridors is owned by the occupiers of
the Wilton Complex (such as SABIC and Huntsman), some by Sembcorp as a supplier
to its tenants, and some by utilities such as Northumbrian Water.

These corridors connect with the Pipeline Corridor, which leaves the northern limits of
the Wilton Complex near to the A1085 Roundabout and passes under the A1085 under
the Lord McGowan Bridge. This Pipeline Corridor was designed to provide a link
between the Wilton Complex and Tunnel Number 2 (and a further tunnel known as
Tunnel Number 1) under the River Tees and beyond that to other facilities on the
northern banks of the Tees; however it now also carries pipeline and associated cables
to the route followed by the Sub-riverbed Apparatus.



4.3 SABIC

43.1

4.3.2

4.3.3
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SABIC’s Facilities

(@)

(b)

(©)

(d)

SABIC operates two main facilities in the Wilton Complex:

(i) The Cracker. The Cracker processes (“cracks”) naphtha into ethylene by
heating the fluid to a point where it breaks apart the molecular bonds holding
it together to form a number of products, primarily ethylene. A project is
currently underway to modify the Cracker into an ethane gas cracker using
shale gas-based feedstock.

(i) The LDPE Plant. This produces 400 ktpa of low density polyethylene, a
thermoplastic made from ethylene. Approximately 50% of the ethylene
made by the Cracker is supplied to the LDPE Plant.

The Cracker and LDPE Plant are linked via the Pipeline Corridor to SABIC’s
facilities to the north of the Tees, in particular its ship loading and unloading
facilities at its North Tees Works.

SABIC transfers naphtha (soon to be ethane see paragraph 4.3.2 below) from its
jetties at the North Tees Works along the Pipeline Corridor to the Wilton Complex,
and then transfers ethylene in the opposite direction for distribution to purchasers.
The Pipeline Corridor is therefore an essential artery without which SABIC’s
operations could not function.

In addition, SABIC operates an aromatics complex at North Tees and an ethylene
liquefaction facility. Beside these there are substantial logistical facilities at
Wilton and North Tees, including major storage capacity, a cross-country
pipelines network and substantial distribution and shipping services.

Change in Feedstock

@)

(b)

(©

The Cracker must be periodically overhauled and the next overhaul is due to take
place in 2020. This will be a major overhaul and plans for this event are at an
early stage. This will be a major engineering operation involving over 1,000
additional personnel and 30 cranes.

There are also current works which are due to be completed in 2016 involving the
creation of new ethane import infrastructure comprising an import terminal and
storage tank at SABIC’s North Tees site and a new interplant pipeline between
North Tees and the Cracker along the Pipeline Corridor. This constitutes the first
phase of a change in Cracker feedstock from naphtha to ethane.

The 2020 works will also facilitate the second phase of the change in feedstock
for the Cracker from naphtha to ethane. This will involve significant changes to
the Cracker plant which are required in order to process higher rates of the new
feedstock. These on-plant changes will include the installation of a new
distillation column and ancillaries at the south edge of the plant as well as
changes to existing furnaces, compressors, heat exchangers and control
systems.

Private Losses

@)

SABIC acts as a toller at the Wilton Complex, with the tolling principal being
SABIC Petrochemicals BV (“SPBV”), a company registered in the Netherlands.
The statutory accounts of SABIC therefore reflect the financial performance of
SABIC as a toller, with the underlying commercial financial performance being
reflected in the accounts of SABIC'’s legal entities in the Netherlands.
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(b)

(©)

(d)

(e)

(f)

(@

(h)

)

(k)

Notwithstanding the above, SABIC continues to monitor its financial performance
on a commercial basis in parallel to preparing its statutory accounts on the basis
of its activities as a toller.

The key production unit on the complex is the Cracker. Approximately 50% of the
ethylene produced by the Cracker is consumed downstream by SABIC’s low
density polyethylene plant (within the Wilton Complex). The remaining 50% is
exported as liquefied ethylene. By-products of the Cracker are further processed
on other units to produce benzene, cyclohexane and butadiene.

Two key measures are used to monitor financial performance. These are:

(i) Margin. This reflects the delta between sales revenue and the variable costs
incurred in making the products and delivering them to customers (i.e. raw
materials, utilities and distribution costs); and

(i) Earnings before interest, taxes, depreciation, and amortization (“EBITDA”).
The delta between Margin and EBITDA comprises the fixed costs of the
operations including support function costs.

In the event of the Cracker being taken offline, it would have to be drained and
resent and it would take approximately 10 to 12 days to bring it back into
operation. Excluding the sale of inventories already on hand, Margins would
immediately become zero from own produced products. Any consequential
losses incurred due to not being able to fulfil third party commitments would either
create a margin loss or, at best, a break-even situation depending on the market
strength of supply and demand at the time of the outage and how easy it would
be to source purchased material to satisfy customer contractual commitments.

Cracker margins are the key measure on an integrated chemical complex such as
the Wilton Complex. Reported Cracker margins or indeed benchmark Cracker
margins take into account the benefits accruing from selling by products. IHS
Chemical (formerly CMAI (Chemical Market Associates Inc)) provide both historic
and forecast margin and pricing data for Olefins Crackers. SABIC uses such data
in its forward projections. Care needs to be taken to select the correct raw
material pricing from this data source for the Cracker ie liquid (typically naphtha)
or gas (typically ethane). As is stated above, there is a phased project to change
the feedstock of the Cracker from the former raw material to the latter.

Based on IHS Chemical data, SABIC’s modelled integrated Cracker margins for
the period 2020 et seq, based on a 700 kt ethylene output and based on gas
rather than liquid cracking, are understood to be of the order of £1,000,000 per
day. Modelling for the period 2014 to 2015 suggests a figure of £500,000 per
day.

In addition to this loss, in the event of a controlled shutdown of the Cracker there
would be additional shutdown costs of typically £5,000,000

Fixed costs ascribed to the UK site operations are in the order of £100,000,000
per annum. Included within this would be a headcount of circa 450 for 2017,
beyond which circa 300 would be on the Cracker and the balance on other plants,
logistics area and in support functions. These figures reflect the current level of
employment of 300 in respect of the Cracker.

Following any cessation of production on the Cracker and the immediate loss of
margin, this £100,000,000 of fixed costs would effectively become the EBITDA
loss of the site on an annualised basis.

Factors such as consequential losses (for example damages to third parties
caused by the non-delivery of product, damages or costs as a consequence of
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environmental remediation or damages or costs relating to personal injury, or
damage to property directly caused by the Works) are not included in the above
figures. The Examining Authority will appreciate that the nature of consequential
losses is that their extent would not become fully apparent until the powers under
the Order were exercised. It is not, therefore, possible to give an account of
consequential losses at this stage, however they could clearly be considerable.

In addition to the above, in terms of qualitative loss, it should be noted that the
powers sought by the Applicant would, if granted in the terms it is requesting,
cause significant business uncertainty for SABIC.

4.3.4 Employment

@)

4.4 Huntsman

As is stated above, SABIC employs approximately 450 people at the Wilton
Complex of whom 300 are employed at the Cracker. Following the change in
Cracker feedstock from naphtha to ethane these numbers would remain broadly
the same.

441 Huntsman's Facilities

(a)

Huntsman owns and operates an integrated facility on the Wilton Complex for the
manufacture of Nitrobenzene and aniline:

() The Nitrobenzene Plant produces Nitrobenzene through the nitration of
benzene with nitric acid, in the presence of sulphuric acid. When
constructed in 1996 it was the largest plant of its' type in the world, and it has
been further improved, with the most recent capacity expansion being
completed in April 2015. All of the Nitrobenzene produced on the this plant
is currently exported to the neighbouring Aniline Plant.

(i) The Aniline Plant produces aniline through the hydrogenation of
Nitrobenzene. The majority of the aniline produced (90-95%) is exported to
Huntsman's Rotterdam site and used in the manufacture of isocyanates
("MDI"), with the balance supplied to external customers.

(b) The Nitrobenzene Plant and the Aniline Plant are linked to other facilities via the

Pipeline Corridor:

(i) Benzene is imported by pipeline to the Nitrobenzene Plant from storages to
the north of the Tees. Huntsman owns this pipeline.

(i) Dilute Effluent is exported by pipeline from the Nitrobenzene Plant to
Northumbrian Water Limited’s ("NWL") Bran Sands treatment works. NWL
own this pipeline.

(i) Hydrogen is supplied by pipeline from the BOC Hydrogen Plant at North
Tees to the Aniline Plant. BOC owns this pipeline.

(iv) All aniline produced on the Aniline Plant is exported via pipeline to the Vopak
Storage Terminal on the north bank of the Tees. Huntsman owns this
pipeline.

4.4.2 Integration with Suppliers
(a) In addition to the connections with suppliers, storage companies and waste

MA_30983991_1

treatment mentioned above, the Nitrobenzene Plant and Aniline Plant are
integrated into Teesside chemical operations, most notably with:



4.4.3

4.4.4

4.5 DEA

451
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(b)

(i) GrowHow (for the supply of nitric acid);

(i) BOC (for the supply of Hydrogen); and

(i) Sembcorp Utilities (for the supply of utilities).

Any impact on Huntsman operations would in addition be felt by these suppliers.

Huntsman's operations are "world scale" and provide critical mass to a number of
suppliers. The closure of the Huntsman assets would directly lead to the closure

of the BOC Hydrogen plant and the likely closure of one of the nitric acid plants
operated by GrowHow.

Private Losses

@)

(b)

(©)

(d)

Aniline is a key intermediate in the production of Polyurethane chemicals and
whilst there is a small merchant market for aniline, aniline production is always
associated with a consuming polyurethanes production plant.

These market characteristics make it very difficult to source large quantities of
Aniline at short notice. For this reason, planned maintenance of the Aniline Plant
is always aligned to that of its consuming polyurethanes plant.

A significant outage at Huntsman's Aniline Plant would therefore very quickly lead
to a significant impact on its polyurethane production as it is highly unlikely that
sufficient aniline could be purchased at short notice. Any such purchases would
come at a premium to the cost of own produced aniline but a much larger impact
from reduced polyurethane production and associated sales can be anticipated.

The magnitude of the potential impact can be derived from the size of the
business interruption insurance policy that the company holds ($200M).

Employment

@)

(b)

Huntsman directly employs approximately 75 people at its' Wilton facility. In
addition to this, there are a large number of people indirectly employed to in the
maintenance, servicing and logistics that support this facility.

It is widely accepted that the ratio of supply chain jobs to direct jobs is at least 2:1.
Suggesting that at least 150 jobs in the supply chain are supported by the
Huntsman operation.

DEA'’s Pipeline System

(@)

(b)

DEA is a licensee and the operator of the Breagh gas field, which lies
approximately 65 kilometres off the north-east coast of England. Petroleum fluids
(wet gas) are exported from the Breagh field through a 100-kilometre long 20”
submarine pipeline to a beach valve station at Coatham Sands, Teesside, and
then through a further 11 kilometres of onshore buried pipeline to the Teesside
Gas Processing Plant (TGPP). An additional 3” pipeline runs back to circulate
mono-ethylene glycol (MEG) from the TGPP to the offshore Breagh platform
installation where the MEG is injected in the 20” pipeline for hydrate inhibition and
corrosion management. A fibre optic cable also runs along the pipelines in order
to allow for remote control of the offshore platform from the TGPP. Together,
these three components constitute the Breagh pipeline system.

Part of the onshore section of the Breagh pipeline system runs through the
Pipeline Corridor.



45.2

Production and Sale of Gas

(@) All pipeline fluids are processed in the TGPP in three phases in order to produce
natural gas (dry gas) that is sold into the National Transmission System,
hydrocarbon condensate that is exported to a local storage terminal for onward
sale, and MEG for reinjection into the 20” pipeline.

(b) The current average rate of production of gas from the Breagh field is 110 million
standard cubic feet per day. Based on a gas price of 50p/therm this equates to
approximately £550,000 of gross revenue per day. This revenue would be lost to
DEA in the event of a shutdown of the Breagh pipeline system.

(c) Iltis anticipated that the rate of production will increase over the coming years.
For example, it is currently forecast that production will reach 125 million standard
cubic feet per day by September 2016. This would generate daily gross revenue
of over £600,000 (at a price of 50p/therm).

(d) Further, DEA’s gas sales are often transacted on a forward sale basis, i.e. a fixed
price is agreed in the present for deliveries to the buyer during a particular period
in the future. If the Breagh pipeline system is shutdown then DEA will be unable
to deliver any forward sale quantities contracted for the period of the shutdown.
The buyer will then be entitled to buy back the under-delivered quantity in the
market at a potentially higher price. DEA would be liable for the difference
between the contract price and the higher price paid by the buyer.

(e) Factors such as consequential losses (for example damages to third parties
caused by the non-delivery of product, damages or costs as a consequence of
environmental remediation or damages or costs relating to personal injury, or
damage to property directly caused by the Works) are not included in the above
figures. The Examining Authority will appreciate that the nature of consequential
losses is that their extent would not become fully apparent until the powers under
the Order were exercised. Itis not, therefore, possible to give an account of
consequential losses at this stage, however they could clearly be considerable.

(f) In addition to the above, in terms of qualitative loss, it should be noted that the
powers sought by the Applicant would, if granted in the terms it is requesting,
cause significant business uncertainty for DEA.

5. JUSTIFICATION FOR COMPULSORY ACQUISITION

5.1 Section 122 of the 2008 Act

51.1

51.2

513

514
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Although no powers for freehold acquisition are included in the Draft Order, the
Applicant is seeking powers for the temporary possession of the Order Land, the
acquisition of rights through it and the extinguishment and overriding of any rights
which are inconsistent with the acquisition of those rights.

The Objectors’ interests in the Pipeline Corridor are in the nature of rights to maintain
their apparatus through the land. The absence of freehold acquisition powers
therefore provides them with no protection, whilst the power to extinguish or override
their rights is of great concern.

Section 122 of the 2008 Act sets out the principal test for the Secretary of State in
determining whether or not to include powers of compulsory acquisition in a
development consent order.

Section 122 states as follows:

122 Purpose for which compulsory acquisition may be authorised



(1) An order granting development consent may include provision authorising
the compulsory acquisition of land only if the Secretary of State is satisfied that
the conditions in subsections (2) and (3) are met.
(2) The condition is that the land—

(@) s required for the development to which the development consent

relates,
(b) s required to facilitate or is incidental to that development, or
(c)...

(3) The condition is that there is a compelling case in the public interest for the
land to be acquired compulsorily.

5.2 No more land than is reasonably required

521

522

523
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Under Section 122(2) of the Planning Act 2008 an order granting development consent
may include provision authorising the compulsory acquisition of land only if the
Secretary of State is satisfied that the land:

“(a) is required for the development to which the development consent relates;
or

(b) is required to facilitate or is incidental to that development...”

Paragraph 11 of the DCLG “Guidance related to procedures for the compulsory
acquisition of land” dated September 2013 (“the DCLG Guidance”) states:

“For this to be met, the applicant should be able to demonstrate to the
satisfaction of the Secretary of State that the land in question is needed for the
development for which consent is sought. The Secretary of State will need to be
satisfied that the land to be acquired is no more than is reasonably required for
the purposes of the development.” (our emphasis)

Paragraph 11 continues in relation to Section 122(2)(b):

“An example might be the acquisition of land for the purposes of landscaping the
project. In such a case the Secretary of State will need to be satisfied that the
development could only be landscaped to a satisfactory standard if the land in
question were to be compulsorily acquired, and that the land to be taken is no
more than is reasonably necessary for that purpose, and that is proportionate.”

The word “required” in Section 122 of the 2008 Act also mirrors the wording of Section
226(1)(a) of the 1990 Act (as that Section was originally enacted). The meaning of that
word was considered by the Court of Appeal in Sharkey v Secretary of State for the
Environment (1992) 63 P. & C.R. 332 where McGowan LJ stated at 340:

“...the local authority do not have to go so far as to show that the compulsory
purchase is indispensable to the carrying out of the activity or the achieving of
the purpose; or, to use another similar expression, that it is essential. On the
other hand, | do not find the word ‘desirable’ satisfactory, because it could be
mistaken for ‘convenient’ , which clearly, in my judgment, is not sufficient. |
believe the word ‘required’ here means ‘necessary in the circumstances of the

Y

case’.

This judgment is copied at Annex 1. Although Sharkey related to a different piece of
legislation, in light of the DCLG Guidance set out above it would seem reasonable to
conclude that the word “required” in Section 122(1)(a) and (b) should be interpreted in
the same manner.

10
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This supports the general proposition that applies in respect of any application for
powers of compulsory purchase of acquisition: the acquiring authority must justify the
need for every last inch of land.

5.3 Public benefit outweighs the private loss

53.1

5.3.2

5.3.3

534

535

Under Section 122(3) of the 2008 Act an order granting development consent may
include provision authorising the compulsory acquisition of land only if the Secretary of
State is satisfied that:

“...there is a compelling case in the public interest for the land to be acquired
compulsorily.”

Paragraph 13 of the DCLG Guidance states:

“For this condition to be met, the Secretary of State will need to be persuaded
that there is compelling evidence that the public benefits that would be derived
from the compulsory acquisition will outweigh the private loss that would be
suffered by those whose land is to be acquired. Parliament has always taken
the view that land should only be taken compulsorily where there is clear
evidence that the public benefit will outweigh the private loss.” (our emphasis)

Paragraphs 14 to 16 of the DCLG Guidance continue by explaining that “...the
Secretary of State will weigh up the public benefits that a scheme will bring against any
private loss to those affected by compulsory acquisition.” When addressing the
question of whether to grant powers of compulsory acquisition the decision maker is
also bound to have regard to Article 1 of the First Protocol of EHCR (protection of

property).

The starting point for analysis of the Objectors’ private loss is the “worst case scenario”
of the Undertaker exercising the Order powers to their fullest extent. The potential
effects of the exercise of the powers in the form set out in the Draft Order are therefore
analysed below.

The Objectors’ analysis as to the potential financial and economic consequences of the
exercise of such rights is set out below.

5.4 Context in which the Public Interest Test must be applied

54.1

54.2

543

54.4

MA_30983991_1

The Objectors’ operations are carried out at both a nationally and regionally significant
scale. A description of their operations is contained in Section 4 above. The Order, if
granted, has the potential to severely disrupt or even end these operations.

Although the Objectors are not as a matter of law statutory undertakers, the physical
nature of their operations through the Pipeline Corridor and the scale and national
importance and significance of their operations means that they are analogous to
statutory undertakers in terms of the public utility of their operations. It is an anomaly
of the law that they are not treated as such for the purposes of the stricter tests
contained in the 2008 Act at Sections 127 (in relation to temporary possession) and
138 (in respect of the acquisition of rights).

These special protections are necessary because such undertakings provide a service
for the public benefit.

The public interest test in Section 122(3) of the 2008 Act therefore falls to be
determined not just by weighing the public benefits of the Authorised Development
against the private loss of the Objectors, but also against the public dis-benefits
caused by the disruption of the Objectors’ operations, which are inseparable from the
Objectors’ private interests. The potential detriment to the Objectors’ operations (and
by extension to the public interest) is examined in more detail in Section 4 above.

11



5.4.5

5.4.6

54.7

5.4.8

549

5.4.10

54.11

As can be from the analysis below, the Draft Order contains powers which could
destroy the Objectors’ operations. Article 30 (temporary use of land for carrying out
the undertaking) for example, provides powers for the undertaker to take temporary
exclusive possession of the Pipeline Corridor (Article 30(1)(a)(ii) for a period in excess
of six years and a power for them to “remove any building... from that land”, which
would include the Objectors’ apparatus. Even a short period of temporary exclusive
possession and/or removal could have profound consequences for the Objectors’
operations and their nationally significant assets.

The consequences of granting the powers of compulsory acquisition as set out in the
Draft Order would therefore potentially be very severe both in terms of public and
private loss. It follows that the test set out in Section 122(3) has not been satisfied in
respect of the Pipeline Corridor and that the powers of compulsory acquisition which
the Applicant is seeking in relation to this land should not be granted.

Moreover, many of the operations of many of the owners and operators at the Wilton
Complex are symbiotic and suspension in production of the Cracker (for example)
would have knock-on effects in relation to their operations causing further significant
financial losses. A prolonged shutdown of the Cracker could put SABIC’s Wilton
operations (and those of other owners and operators at the Wilton Complex) at
significant risk.

In weighing the public benefit against private loss, these consequences to a nationally
significant chemical manufacturing site and to a nationally significant gas transmission
high pressure pipeline are of very considerable weight indeed on the side of private
loss and in the Objectors’ submission outweigh the public benefit of the scheme.

This highlights the need for the proposed protective provisions to be tightened to offset
the potential for private and public loss and reduce its weight when set against the
potential public benefit of the Authorised Development. Where the Objectors’
proposed protective provisions are weakened or made uncertain, the weight of private
loss in the equation will increase accordingly.

The protective provisions in the Draft Order are analysed in detail below and are
considered to be inadequate to protect the Objectors.

In order to establish whether or not this test has been fulfilled by the Applicant it will
therefore be necessary to first settle the terms of the proposed Protective Provisions in
order that the level (and weight) of private loss can be properly ascertained and
weighed in the balance against the scheme’s public benefit.

5.5 Public Benefit

551

55.2

55.3
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The Objectors note the Applicant’s estimate of the construction cost of the scheme set
out in Section 6 of its Funding Statement and the short term socio-economic public
benefits which may arise as a result of this investment.

However the Objectors also note the relatively modest scale of employment generation
which would arise as a result of the Authorised Development. This is stated in
paragraph 19.7.1 of Section 19 of the Environmental Statement to be as follows:

“The operational workforce at the proposed harbour facility would be 26
employees per day (Phase 1) and 34 employees per day (on completion of
Phase 2).”

It is acknowledged that the Applicant’s overall operations (including the mine and
materials handling facility) would be likely to generate additional jobs, however the
scale of job creation is not readily apparent from the Application.
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554

5.5.5

When considering the impact of a proposal on employment the Secretary of State
should attach greater weight to existing employment that the potential employment
which might arise as the result of a development. This is clear from the Report at
Annex 2 in respect of the London Thames Gateway Development Corporation
(Bromley by Bow) (South) Compulsory Purchase Order 2010 (Appeal Reference LDN
023/E5900/005/003). At paragraph 10.44 the Inspector concluded:

“In general terms | do not consider that existing jobs in a well-established
company can be regarded as having the same social and economic value as
potential jobs which may result from a proposed development. Greater weight
should be attached to existing jobs.”

By extension, the Objectors’ case is that the extent of the potential public benefits of
the Authorised Development inevitably contain an element of speculation and
conjecture. Meanwhile, the on-going operations of the Objectors and other Wilton
operators are real and substantial and to a degree predictable on the basis of the
existing position, past performance and market predictions.

6. ANALYSIS OF THE DRAFT ORDER

6.1 Dredging and Quay

6.1.1

6.1.2

6.1.3

6.1.4

The Objectors are concerned about the effect of Work No. 1 (dredging) and Work No.
2 (quay) on the structural integrity of the Number 2 Tunnel and the DEA Sub-riverbed
Apparatus . This issue is of particular significance to DEA, since Work No.1 will occur
over the DEA Sub-riverbed Apparatus .

The Number 2 Tunnel and the DEA Sub-riverbed Apparatus are essential to the
Objectors’ operations and any damage sustained to them as a result of the Authorised
Development would have profound consequences for the Objectors’ operations.

The Application does not provide sufficient information or modelling in relation to the
likely effects of a change in loading above or adjacent to the Number 2 Tunnel and the
DEA Sub-riverbed Apparatus to allow the Objectors to be confident that their assets
will not be affected. The Objectors do not have the technical details of the Authorised
Development and, in any case, it is not their role to show that there will be effects. The
information and modelling referred to is a very technical exercise which only the
Applicant can properly undertake and it is therefore for the Applicant to show that the
Number 2 Tunnel and the DEA Sub-riverbed Apparatus will not be affected. Assuming
that the Applicant could show that they will not be affected, given the risks to these
assets the Objectors would need to ensure that baseline data was obtained in respect
of the current pipeline and then that monitoring took place throughout the dredging
process. Expert advice would be clearly be required.

It is the Examining Authority’s duty to ensure that it is satisfied on this point before it
recommends the approval of the Application.

6.2 Navigation

6.2.1

6.2.2

6.2.3

MA_30983991_1

The Objectors are also concerned about the potential effect of the dredging and the
operation of the Authorised Development on river traffic. Both SABIC and Huntsman
are reliant on bringing raw materials in and exporting their products via the Tees.

In terms of the extent of dredging, Work No. 1 is clearly very wide, covering almost the
whole extent of the existing river channel, and this could clearly have implications for
river traffic.

All of SABIC’s shipping consists of gas tankers and liquid ships (roughly 50:50 at
present). Huntsman’s shipping is all liquid ships.
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6.2.4

6.2.5

6.2.6

The Harbourmaster governs navigation on the River Tees and imposes restrictions on
the passage of vessels carrying hazardous cargo. The severity of these restrictions
varies depending on the size of vessel concerned. These restrictions include
restrictions on vessels which are carrying hazardous cargo passing other ships.

SABIC is already facing problems in securing sufficient slots to navigate and is
suffering demurrage charges as a result: SABIC and Huntsman are therefore
concerned that the problem is not exacerbated by the construction and operation of the
Authorised Works.

SABIC also anticipates a change to its shipping patterns in the coming years. The
number of gas tankers will increase in 2016 with a drop in liquid ships (also associated
with Aromatics closure). As a result of the operation of the Cracker changing to ethane
as a feedstock from 2020, at that time there will be a further increase in gas tankers
and fall in the level of liquid shipping.

An assessment of the effect on Commercial Navigation has been carried out in Section
16 of the Environmental Statement “Commercial Navigation” which predicts negligible
impacts, but does not appear to make any reference to the above issues.

6.3 Flow Control Pipe

6.3.1

6.3.2

Work No. 3 is the installation of a replacement flow control pipe and the lagoon
enhancement works to improve habitat for water birds.

The Objectors are concerned about the potential for water inundation affecting the
Pipeline Corridor.

6.4 Conveyor Routing

6.4.1

6.4.2

6.4.3

6.4.4

6.5 Access

6.5.1

MA_30983991_1

Work No. 4 is the construction of “parallel conveyors”. The location of these conveyors
is shown on the Works Plans.

The Pipeline Corridor contains a large amount of apparatus belonging both to the
Objectors and a number of other Wilton operators. If the Order is made it is important
to limit so far as possible the extent of interaction between the Authorised
Development and this apparatus. The Objectors therefore have a very strong
preference that the southern conveyor route should be excised from the Order.

There are also compulsory acquisition issues to the inclusion of two routes in the
Order. Firstly, the Order does not appear to include a mechanism to limit acquisition
by the Undertaker to one route or the other. The land requirement of the Draft Order is
therefore excessive and unjustifiable. Secondly, the Undertaker must show under
Section 122(2) that the land is “required”, which it cannot do in relation to its proposed
two-option authorisation. This is linked with the non-statutory blighting of the routes.

The description of Work No. 4 should be amended to state the number of parallel
conveyors in question.

Work No.5 comprises a number of facilities ancillary to the conveyors. As can be seen
on Works Plans Sheets 1 to 3, Work No.5 comprises a considerably wider area than
Work No. 4 and encompasses the Pipeline Corridor for much of its route. Work No. 5
includes:

(@) Most importantly “conveyor footings and supports” and “transfer towers”
associated with Work No.4;

(b) Vehicular and pedestrian access;
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(c) Construction space;
(d) Access for construction and maintenance;
(e) Services and surface and foul water disposal;
() Fencing; and
(g) Security control.
6.5.2 The Objectors are concerned about the extent of Work No. 5 for two reasons:

(a) Together with the Land Plans, it suggests that the Applicant intends to control,
and have exclusive possession of, the whole of the land stippled red (on which
Work No.5 may be constructed); and

(b) There has been no attempt to carve out the parts of the land in which the
Objectors’ apparatus is situated or the access routes which allow the installation,
repair, maintenance and replacement of such apparatus.

6.6 Work No. 10

6.6.1 Work No. 10 comprises a site compound with materials storage offices etc. DEA is
concerned that these works are directly over the route of DEA’s pipeline.

6.7 Further Works

6.7.1 In addition to the works specified in Schedule 1 of the Draft Order, Article 6 makes very
broad provision for “ancillary works” including roads, railway lines, buildings etc.

6.7.2 It is acknowledged that this article is not without precedence:

(@) Itis based on wording found in a number of Harbour Empowerment Orders made
under the Harbours Act 1964 (see for example Article 7 of the Hinkley Point
Harbour Empowerment Order 2007). However there is a fundamental difference
between the Hinkley Point order and the Draft Order in that the Hinkley Point
Order provided for a company called NNB Genco to become harbour authority
within a defined area. The Draft Order does not make such provision in respect
of the Undertaker.

(b) Itis also a provision which has been included in DCOs, for example Article 11 of
the Able Marine Energy Park DCO. As with the Hinkley Point order, in the Able
DCO the power was limited to the area within the limits of the harbour and Able
Humber Ports Limited was made harbour authority for that land.

(c) Inany event, the Objectors consider that this power is far too broad for the land
over which the conveyor runs and objects on the basis that:

(i) The Undertaker is not seeking to be made harbour authority and the power
should therefore be omitted in its entirety;

(i) Due to the nature of the Authorised Development (a conveyor leading to a
quay) it is entirely inappropriate for such wide powers to be granted; and

(i) The conveyor is ancillary to the harbour facilities, ie it is “associated
development” and should not be considered part of any harbour created. It
follows that if Article 6 is included in the Order it should be limited to the area
of the new quay (Work No. 2).

MA_30983991_1 15



6.8 Limits of Deviation

6.8.1

6.8.2

6.8.3

6.8.4

6.8.5

6.8.6

6.8.7

MA_30983991_1

The limits of deviation allowed by the Draft Order are excessively wide and provide a
high degree of uncertainty for those affected by the Order. This is particularly
undesirable in light of the technical challenges faced in the Pipeline Corridor.

The Objectors’ understanding is as follows:

(@) The starting point is Article 3, which provides a power for the Authorised
Development to be carried out, and the description of each of the works makes
reference to the works being “within the area described on the works plans”. This
is reinforced by Article 4(a) which provides a power to deviate laterally within the
limits of deviation.

(b) The Works Plans themselves then contain a specific concession that “Any
boundary between the areas of two Works Numbers may deviate laterally by 20
metres either side of the boundary”. This is repeated in Article 4(c). The meaning
of this provision is unclear, however it has been confirmed orally by the Applicant
that this is supposed to be broad enough, for example, to allow the Undertaker to
extend Work No. 4 (the conveyor itself) up to 20 metres into the land comprising
Work No. 5 (the footings). This makes the Works Plans very misleading, and
makes predicting the precise location of the Works far more difficult than might at
first appear. If the Applicant intends that Work No. 4 can be carried out anywhere
within the land comprising Work No.5, the Works Plans should reflect this
situation.

(c) Article 4 then provides in the first instance that these Works are to conform with
the “parameters table” which is Document 6.9. This table sets out the maximum
dimensions of many of the Works. For example, if the open quay structure is
built, it must be 486 metres long and 28 metres wide, and a maximum of two ship
loaders may be built with a maximum height of 60 metres OD with the boom
raised. The Objectors raise no objection in relation to the Parameters Table per
se.

With regard to the conveyor itself (Work No. 4):

(@) The lateral limits of deviation are shown on the Works Plans (Documents 2.2A to
2.2F).

(b) The vertical limits of deviation are shown on Document 3.11A in respect of the
“Southern Route”. This shows the bottom of the bridge structure plotted against
LIDAR generated topography levels.

(c) The type of conveyor used at each location is shown on the “Conveyor Route
Plans” (Documents 3.3A to 3.3F).

With regard to the conveyor footings comprised in Work No. 5, their precise location is
not fixed by the parameters table. The location of the transfer stations, however, is
fixed by the Conveyor Route Plans (Documents 3.3A to 3.30).

Article 4 makes one further provision in respect of deviation. Under Article 4(b) Work
No. 4 can deviate vertically to the extent shown on the vertical deviation plans. These
are Documents 3.11A and 3.11B, which show the upper and lower limits of deviation.

Moreover, requirement 4 provides that the Works must be carried out in accordance
with the Works Plans, Parameters Table and Vertical Deviation plans, “unless
otherwise approved by the local planning authority”.

The complexity of these provisions and the range of flexibility afforded is excessive.
Although some flexibility may be required from the Works Plans, the extent of such

16



6.9 Streets

6.9.1

6.9.2

6.9.3

6.9.4

6.9.5

6.9.6

MA_30983991_1

flexibility should be clearly stated (and easily ascertainable) and justified in each
instance.

Article 10 relates to street works and provides powers to break open and place
apparatus in streets within the Order Limits, putting the Undertaker on the same footing
in respect of street works as a statutory undertaker (eg Northumbrian Water), meaning
that the New Roads and Street Works Act 1991 applies to such works. They must also
obtain the Highway Authority’s consent to such works.

Article 11 provides a power for the undertaker to temporarily stop up or divert “any
street” with the Highway Authority’s consent and provides for compensation to be
payable. This seems too wide, and should be limited to a list of identified streets listed
in a Schedule to the Order. This is of great importance given the issue set out at
paragraph 6.10.4 below.

Article 11 is of particular importance to DEA in terms of the A1085 Roundabout. DEA
uses the A1085 Roundabout to gain access to its apparatus which runs immediately to
the north of the roundabout, and is therefore very concerned indeed about the exercise
of a stopping up power which would prevent it from accessing its pipeline for
maintenance or in the event of an emergency situation.

Article 13 provides a power for the Undertaker and Highway Authority to enter into
agreements in relation to the improvement and repair of streets, their stopping up and
diversion and the carrying out of street works. The agreement can provide for the
Highway Authority to exercise the Undertaker’s powers under the Order in relation to
the street and to payment. This power is of concern because there is nothing in the
stopping up provision to link the power to streets where stopping up is authorised by
the Order (as in Article 18 of the Able Marine Energy Park DCO) and the power could
therefore be misinterpreted as a power to stop up by agreement.

Articles 10, 11 and 13 are also of concern because they could apply to the Wilton Site
Roads. This is because “streets” are defined in the 1991 Act as follows:

“...the whole or any part of any of the following, irrespective of whether it is a
thoroughfare—

(@) any highway, road, lane, footway, alley or passage,
(b) any square or court, and

(c) any land laid out as a way whether it is for the time being formed as a
way or not.”

The Wilton Site Roads appear to fall within this definition, although in practice this is a
nonsense given the access controls, the purpose for which the Wilton Site Roads are
currently used and the nature of activities on them. The Objectors are seeking
protective provisions to ensure that Articles 10, 11 and 13 will not be used in relation to
the Wilton Site Roads and that an alternative mechanism will apply.

Finally, some thought needs to be given to the cumulative effect of the powers sought
under the Draft Order and those granted in the Dogger Bank DCO which affects
access from the south east (Southway) and south (Queen’s Avenue East). The power
to temporarily stop up streets in the two orders could potentially lead to the
simultaneous closure of three of the access routes to the Wilton Complex. This could
have safety and operational ramifications. Provision must be made to prevent this
from occurring. Huntsman, for example, requires the Wilton West Gate and at least
one other gate to remain open.
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6.9.7

The Objectors consider that protective provisions should deal with the Undertaker’s
access to and use of the Wilton Site Roads and will be providing some drafting to the
Applicant in this regard.

6.10 Compulsory Acquisition

6.10.1

6.10.2

6.10.3

6.10.4

6.10.5

6.10.6

MA_30983991_1

Article 24 provides a power for the Undertaker to “create and acquire the new rights”
and to “impose the restrictions” set out in the Book of Reference. With regard to the
power for the Undertaker to “impose the restrictions described in the Book of
Reference” there is an element of doubt as to whether or not restrictions may lawfully
be acquired compulsorily, and the inclusion of such powers is largely untested in the
Courts.

Article 24(2) provides that “all private rights over land subject to the compulsory
acquisition of rights... are extinguished in so far as their continuance would be
inconsistent with the carrying out and use of the authorised development”. This is
problematic for the Objectors as they have essential apparatus in the Order Land and it
is not certain that at least some of this apparatus could be considered to be
“inconsistent with the carrying out of the authorised development”. There is therefore a
significant risk that at least some of the Objectors’ rights could be extinguished by this
article. The Objectors require assurances either through protective provisions or by
agreement that their rights to keep their apparatus in situ and to install, repair, maintain
and replace apparatus will not be affected by the Order.

Article 25 allows the Undertaker to override easements and other rights. At face value
this provision is to allow the Authorised Works to be carried out even if they are in
breach of a restriction on the land which would otherwise prevent them from
happening. However, under Article 25(3) this is expressly applied to an “easement”
and “any natural right of support”. It would therefore appear that the Order could be
used to remove rights of support for the Objectors’ apparatus, or to trump the
Objectors’ rights in respect of their existing apparatus. This position is not acceptable
to the Objectors who require assurances either through protective provisions or by
agreement that their easements and other rights will not be overridden.

Article 29 provides a power for the Undertaker to enter onto and appropriate the
subsoil and airspace of any street. Although this article is commonly applied in DCOs,
its precise meaning is unclear, however it would appear to be a right for the Undertaker
to acquire the subsoil under the airspace above any street and that it therefore
supplements the powers to take and override easements and other rights (in Article
25). This is of concern to the Objectors where their apparatus passes under or over
the Wilton Site Roads affected by the Order. This position is not acceptable to the
Objectors who require assurances either through protective provisions or by
agreement that their rights will not be overridden under this article.

Finally, Article 30 provides powers for the Undertaker to take possession of certain
land temporarily. This right expressly applies to two plots only, both of which are at the
Wilton Complex end of the conveyor and shown in yellow on the Land Plans.

The first plot is Plot 54A which comprises the whole of the A1085 Roundabout:

(@) Itis not clear why the whole roundabout is subject to rights of temporary
possession given that the highway works comprised in Work No. 12 are limited to
the western side of the roundabout.

(b) Combined with Article 11 (temporary stopping up) this would allow the Undertaker
to close the A1085 Roundabout and go into possession of the land for a period in
excess of six years. Although this issue may be mitigated at least to a degree by
the need to obtain consent for the closure from the local Highway Authority, the
Objectors have no control over the extent of the closure. Given that under
Requirement 5 of the Draft Order the Highway Works must be completed before
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6.10.7

6.10.8

6.10.9

6.10.10

6.10.11

6.10.12

MA_30983991_1

the main development is carried out, it is clear that the powers of temporary
possession are too extensive in terms of the length of potential possession of this
land and, if authorised, should be curtailed.

(c) If Plot 54A is retained it should be made smaller and should only apply to the
western part of the roundabout where the Highway Works are to be carried out.

(d) As stated above, DEA uses the A1085 Roundabout to gain access to its
apparatus which runs immediately to the north of the roundabout, and is therefore
very concerned indeed about the exercise of a stopping up power which would
prevent it from accessing this apparatus. This position is not acceptable to DEA
which requires assurances either through protective provisions or by agreement
that it will be able to continue to access its apparatus notwithstanding this article.

The second plot over which temporary possession is expressly authorised is Plot 59A.
This is an area of land within the Wilton Complex, immediately to the north and west of
the main northern access road. This is the site of Work No. 11. SABIC has apparatus
which passes directly though this land and is concerned about the temporary use of
this land by the Undertaker, especially in light of the power under Article 30(1)(b)
referred to in paragraph 6.10.9 below. Huntsman also requires access along this strip
of land in order to reach its assets, although no Huntsman asset runs through it.

Of even more concern is that the Article 30 right to take temporary possession also
applies to any of the Order Land in respect of which no powers of compulsory
acquisition have been exercised (i.e. the service of a notice of intended entry or the
making of a general vesting declaration). This means that the Undertaker is free to
take temporary possession of any part of the Order Land (including the Pipeline
Corridor) for a period which can exceed six years.

Moreover, under Article 30(1)(b) the Undertaker may remove “any buildings” from the
land. “Building” is defined in Article 2(1) of the Draft Order as “any structure or erection
or any part of a building, structure or erection”, and would appear to be wide enough to
encompass the Objectors’ apparatus. This position is not acceptable to the Objectors
who require assurances either through protective provisions or by agreement that their
apparatus will not be removed under this article and that they will continue to have
access to and be able to install, repair, maintain and replace their apparatus.

Article 23 provides that before exercising its powers of compulsory acquisition the
Undertaker must put in place a guarantee (or another form of security approved by the
Secretary of State) in respect of its potential liabilities to pay compensation,
enforceable by any person to whom compensation is payable.

Article 23 states that the guarantee must be in place for “a maximum of 20 years” from
the date when the relevant power is exercised:

(@) The Objectors consider that the 20 years should run from the latest date that
powers of compulsory acquisition may be exercised under Article 27.

(b) The Objectors are concerned about the expression of the length of the guarantee
as a maximum period as this would give the Undertaker the flexibility to put in
place a guarantee of any length, provided that it exceeded 0 years. The Order
should provide for the guarantee to be in place for a minimum term of years.

The Objectors are also concerned that Article 23 does not provide for the approval of
the form and amount of the guarantee by the Secretary of State. The Objectors note
the comment in the Funding Statement that the estimated cost of and acquisition under
the Order is “in the region of £15 million”. The Funding Statement does not appear to
include any estimate for compensation in respect of other potential heads of claim such
as severance, injurious affection, disturbance or business extinguishment which, given
the details given in Section 4 may be considerable. The Objectors are therefore
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6.10.13

concerned that the level and terms of the guarantee that is put in place should be
subject to third party scrutiny and vetting to ensure its adequacy and Article 23 should
be amended accordingly.

In light of the above, and in the absence of suitable and adequate protective provisions
or side agreement for the protection of the Objectors, it is not considered that the
Applicant has demonstrated:

(@) That the Order Land is all “required” pursuant to Section 122(2) of the 2008 Act;
or

(b) That the public interest test in Section 122(3) of the 2008 Act has been satisfied,

and accordingly powers of compulsory acquisition should not be granted.

6.11 Requirements

6.11.1

6.11.2

6.11.3

6.11.4

6.11.5

6.11.6

MA_30983991_1

Under requirements 2 and 3 details of layout, quay structure and related infrastructure,
external appearance and scale of all building and structures (which will include the
conveyors), drainage and levels will all fall to be approved by the local planning
authority. Essentially this means that the details of the scheme will be settled at a later
date by the approval of details by the Council. The Objectors consider that they should
be notified when such submissions are made in order to afford them an opportunity to
make comments to the local planning authority about elements of the scheme which
might affect their interests. They therefore require assurances either through
protective provisions or by agreement that this will occur.

Requirement 4 provides that the works must be carried out in accordance with the
Works Plans, Parameters Table and Vertical Deviation plans, “unless otherwise
approved by the local planning authority”. This flexibility is of concern, notwithstanding
the provision that the altered development must fall within the Order Limits and have
no significant environmental effects beyond what has been assessed in the
Environmental Statement. The Parameters Table and Vertical Deviation Plans in
particular should set the absolute limits of the development so that there can be
certainty on that point, and there should be no additional layer of flexibility for the local
planning authority.

Requirement 5 provides that the Highway Works (Work No.12) to the A1085
Roundabout must be completed before any Phase of the Development is begun. As
stated above, this raises the question as to why temporary possession can be taken of
the A1085 Roundabout for such a long period.

Requirement 6 provides for the submission, approval and implementation of a
Construction Environmental Management Plan (“CEMP”). This deals with issues such
as a stakeholder communications plan, control of dust and emissions. The approved
plan must comply with the principles of the framework plan (Environmental Statement,
Section 6, Appendix 6.4). The Objectors are currently considering the Framework Plan
and reserve the right to make further submissions in relation to its contents as the
Examination progresses. Huntsman is concerned that the Framework Plan appears to
be more reactive than proactive and that a good communications plan needs to be
established.

The Objectors do consider that the provisions in Requirement 6(2), allowing the local
planning authority to approve an amended CEMP, should be amended to ensure that
the amendments also comply with the framework document.

Requirement 7 provides for the submission, approval and implementation of a

Construction Traffic Management Plan. The principles of what is to be put in place are
set out in Appendix 12.3 of the Environmental Statement and, again, the Objectors are
currently considering the adequacy of these principles and any problems which are not
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6.11.7

6.11.8

addressed or could be caused. As a general point, the Objectors would be very
concerned any fetter on their ability to gain access to their apparatus for emergencies
or required maintenance.

Huntsman considers that the proposed routing of construction traffic for both the
harbour and materials handling facility via the A1085 is preferable and that it would be
very concerned about the routing of vehicles through the Wilton Complex as this would
increase traffic flow around its facilities.

The Objectors so consider that Requirement 7 should be amended so that the plan
which is submitted should be drafted “in accordance with” the principles set out in
Appendix 12.3 of the Environmental Statement and not “in connection with” those
principles, as is currently stated in the Draft Order.

6.12 Marine Licence

6.12.1

6.12.2

Conditions are also set out at Schedule 5 in relation to the licence under the Marine
and Coastal Access Act 2009 which is deemed to be granted by the Order

Paragraphs 10 to 39 contain conditions and as a passing note paragraph 9 needs to
be amended as it currently refers to “paragraphs 10 to 50”.

6.13 Protective Provisions

6.13.1

6.13.2

6.13.3

6.13.4

6.13.5
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Protective provisions for the Protection of the Pipeline Corridor have been included in
Schedule 9 of the Order which would benefit the Objectors.

The Objectors do not consider that these provisions are adequate to sufficiently protect
their undertakings and as part of their negotiations with the Applicant are currently in
the process of drafting a revised set of protective provisions. In general terms these
provisions will provide:

(8) That the Undertaker will be obliged to obtain their express approval (or the
express approval of a consultant to be appointed by them and paid for by the
operator) of the methodology and approach in respect of any interference with or
protective measures to be undertaken at or in close proximity to their assets prior
to any works being carried out.

(b) The Undertaker will provide continued unfettered access at all times to their
infrastructure for the purposes of installation, inspection, repair, replacement and
general maintenance; and

(c) That the Undertaker will provide a robust and unqualified indemnity (together with
adequate provisions for insurance and bonds) in relation to any damage loss or
expenses to which they are put as a result of the carrying out and implementation
of the works under the Order including any shutdown of their apparatus.

The remainder of this section sets out a number of problems and shortcomings with
the protective provisions as currently contained in the Draft Order.

The protections are stated to apply to “all pipes within the pipeline corridor”. The
“pipeline corridor” is the corridor along which the conveyor is erected. The extent of
the protection is unclear and should be defined by reference to those parts of the Order
Land affected by Works No. 4 and 5 as shown on the Works Plans: that this is the land
which may be affected by the Authorised Development.

“Pipes” are defined as the “pipe or pipes” within the pipeline corridor and all ancillary

apparatus. There is specific reference to “apparatus properly appurtenant to the pipes
as are specified by Section 65(2) of the Pipelines Act 1962 (this should be the “Pipe-
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6.13.6

6.13.7

6.13.8

6.13.9
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lines Act 1962”). Clarification is needed that apparatus is protected whether or not it is
covered by the Pipe-lines Act 1962.

The Objectors are concerned that the words “pipes” and “pipelines” are used
interchangeably in the protective provisions and further clarification is required.

Paragraph 3 provides for the submission, before commencing a part of the Authorised
Development which “would have” an effect on the operation and maintenance of the
pipes, to the owner of the pipes plans and sections of the proposed work. The owner
of the pipes has 28 days to request further information which must be provided. The
Objectors have three concerns:

(&) This should be amended to refer either to works in the “pipeline corridor” (as
revised above) or to works within a certain distance thereof.

(b) The works by their nature are very technical and the Objectors do not have in-
house expertise in relation to the issues which are likely to arise. As aresult a
longer period of time may be required in order to ascertain what further
information is required.

(c) There is no timescale for the provision of the additional information, nor is there a
moratorium on works being carried out until after the information is provided and
the works authorised.

Paragraph 4 provides that no works which would affect in full or in part the operation,
maintenance, repair, replacement and/or abandonment of the “pipelines” and access to
them may be commenced until the plans and sections in relation to the works have
been authorised by the owner of the relevant pipe. Clearly the word “pipeline” should
be replaced with the word “pipe”.

Paragraph 5 provides that requirements can be imposed on the authorisation by the
pipe owner for the continuing safety and operation or viability of the pipes, and for the
owner to have access at all times. Access should be specified to be at all times and
both pedestrian and vehicular. The word “requirement” should be replaced by the
word “condition”.

Paragraph 6 provides deeming provisions if SABIC or Huntsman do not respond to the
notice within 14 days of the expiry of the 28 day period (on which see paragraph
6.13.7(b) above). It is unclear whether this “response” has to be an authorisation or
refusal, or whether the requesting of further information would suffice to prevent
deeming from occurring.

Paragraph 7 provides for 28 days’ notice to be given of works “in the vicinity of the
pipes” so that Objectors can make their engineer available to advise on safety
precautions during the works. The proximity which would trigger this requirement is
too uncertain and should be tied in to a set distance from the pipes.

Paragraph 8 provides that excavations within 1 metre of the known location of pipes
must be hand dug. The Objectors consider that this should be increased to 1.5
metres.

Paragraph 9 relates to temporary crossings for construction traffic. It would be a
concern for DEA if heavy lifts take place in the vicinity of its pipeline. DEA would, for
example, need to be able to consult with a third party expert prior to permitting such a
crossing.

Paragraph 10 provides for the fencing- off of a 1.5 metre exclusion zone from the
pipes. The reference to signage “should be erect” should read “must be erected”.
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Paragraph 11 provides a restriction on the use of explosives “in the vicinity of the
pipes” unless the Undertaker has consulted with the pipe owner. The “vicinity” needs
to be clearly defined, however as a more fundamental point the Objectors can
envisage no circumstance in which explosives could or should be used anywhere near
their apparatus. Consultation would seem a very weak protection: the Objectors
consider that the use of explosives should be prohibited.

Paragraph 12 provides a similar restriction in respect of piling within 1.5 metres of the
pipes. The Undertaker must consult on the method used but may not use percussive
piling. The Objectors are currently considering whether this distance is adequate.

In Paragraph 13 protection is provided in respect of excavations in the direct vicinity of
above ground structures such as pipe supports. These must “have their zone of
influence calculated”. The Protective Provisions do not go on to say what is to be done
with that calculation or to impose any further restrictions. This would also require a
design approval which would need to be approved by the relevant Objector at the
Undertaker’s cost.

Paragraph 14 relates to the compacting of infilled materials around excavated pipes
and states that permanent support may need to be provided. It does not provide for
any sums to be paid for increased maintenance costs, or restrict the methods that may
be used for compaction.

Paragraph 15 provides a minimum 1 metre clearance between the works and the
“pipeline” (this needs to be changed to “pipe”) to facilitate repairs. There is provision
that “the owner will advise of the actual distance required”, but there is no obligation to
comply with this “advice”.

Paragraph 16 relates to damage to the wrapping of pipes and provides for the owner to
be notified to enable repairs to be carried out; the repairs must be subject to testing
and the results “shown” (which should state “provided”) to the owner. This provision
does not say who would carry out and/or pay for the repairs or what would occur if
testing showed poor results. As part of the protective provisions, the Objectors’ view is
that Baseline cathodic protection testing and installation of continuous monitoring
throughout construction should be paid for by the Undertaker.

Paragraph 17 relates to minor repairs stating that the pipe owner will carry these out at
no cost to the Undertaker provided that access can be obtained. The Objectors do not
consider that this is equitable.

Paragraph 18 relates to damage to the pipes causing weakness or leakage and
provides that the Undertaker will be responsible for the cost of repair. No provision is
made in respect of associated costs such as environmental mitigation.

With regard to third party services the protective provisions do not appear to provide
comfort. For Huntsman this includes System 15 (BOC) and System 120
(Northumbrian Water). The protective provisions do not currently provide any
assurances for the Objectors in relation to these assets.

The protective provisions do not deal with access to the Wilton Complex or the Pipeline
Corridor by the Objectors. It is vital that rights of access for the installation, repair,
maintenance and replacement of apparatus are retained.

The protective provisions do not deal with what would occur in the event of a conflict
between the Objectors’ existing apparatus and the proposed conveyor and its footings
and do not appear to govern such works or make provision for the procurement and
granting of replacement rights. That is assuming that the Undertaker intends to
interfere with the Objectors’ apparatus and rights; certainly the Order does not
preclude it from doing so, and does provide for the overriding of the Objectors’ rights.
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6.13.26 The protective provisions do not make provision in respect of the losses of Objectors if
damage to apparatus leads to a forced shut down, or in respect of damage to
apparatus caused by, for example, the fracturing of another pipe. There is no provision
relating to minimum insurance/bonding levels and no indemnity for damages.

6.13.27 With regard to costs there is no provision for the Objectors to recover their costs in
giving authorisation, instructing an expert, considering information, providing an
engineer or repairs made necessary as a result of the Works.

6.13.28 In short the proposed protections are considered to be wholly inadequate.
7. UNDERGROUNDING THE CONVEYOR UNDER THE A1085

7.1 As stated at the Preliminary Meeting, DEA has serious concerns and reservations about the
undergrounding of the conveyor beneath the A1085.

7.2 DEA’s pipeline system is itself underground and running parallel and to the north of the A1085 at
this point. DEA is concerned about the potential effects of the engineering required to
underground the conveyor on this location, as well as the need to secure access and protection
of its pipeline during and after construction. In particular, DEA believes that the potential
interaction with its pipeline system to the south-west of the A1085 Roundabout, the likely traffic
congestion caused by the construction work and the interference with MC2 as shown on the
Conveyor Route ) for access to its pipeline for maintenance or in emergency situations represent
significant risks to it (see Page 52 of the Options Report).

7.3 DEA is currently considering the extent to which Protective Provisions can allay its concerns in
this regard.

Bond Dickinson LLP

21 August 2015

MA_30983991_1 24



ANNEX 1

Sharkey v Secretary of State for the Environment (1992) 63 P. & C.R. 332

MA_30983991_1

25



Page 1

Status: [ Positive or Neutral Judicial Treatment

*332 Sharkey and Another v Secretary of State for the Environment and South
Buckinghamshire District Council

Court of Appeal
14 October 1991

(1992) 63 P. & C.R. 332

( Parker , Mccowan and Scott L.JJ. ):
October 14, 1991

Compulsory purchase order—Land required for a planning purpose—Meaning of
“required”—Whether local authority should exhaust other planning enforcement powers before using
compulsory purchase powers— Town and Country Planning Act, 1971, s.112(1)(b)

Gipsies brought mobile homes onto eight plots in the metropolitan green belt, where there was a
presumption against development, without obtaining planning permission. They intended to settle
permanently there. The local authority proceeded against the gipsies, initially by way of
enforcement notices and then by obtaining injunctions, but finally, finding that these procedures
were cumbersome, expensive and ineffective, made a compulsory purchase order seeking to
purchase all eight plots on the ground that the land was “required” to achieve proper planning of
the area within the Town and Country Planning Act 1971, s.112(1)(b) .

After holding a public inquiry into the compulsory purchase order, the inspector, while accepting
that the development was inappropriate and unacceptable in the green belt, recommended that
the order should not be confirmed, on the grounds that the council had not satisfactorily shown
that this was the only reasonable means of achieving proper planning of the area and that the
order was premature. This was not accepted by the Secretary of State, who confirmed the order
in respect of four plots on the ground that, on the evidence, successful restoration of the land
without the compulsory purchase order would be unlikely in these cases, but deferred his
decision in respect of the other four plots where time for compliance with the enforcement notices
had not yet expired.

Certain gipsies appealed against the decision of Roch J., * who had dismissed their application to
quash the compulsory purchase order. They contended that the land was not “required” by the
local authority within section 112(1)(b) , since there were various ways in which the clearance of
the land could be achieved without compulsory purchase.

Held, dismissing the appeal, that in order to show that land was “required” for a purpose which it
was necessary to achieve in the interests of proper planning within the Town and Country
Planning Act 1971, s.112(1)(b) , a local authority did not have to show that compulsory purchase
of the land was indispensable to the achieving of that purpose, but that it was necessary in the
circumstances of the case. It was not enough, however, that such compulsory purchase might be
desirable. The Secretary of State was entitled to find that the council was unlikely to achieve
successful restoration of the land without compulsory purchase in respect of four plots and to
defer a decision in respect of the four further plots where there was a possibility that this might be
achieved.

Cases cited:

(1) Company Developments (Property) Ltd. v. Secretary of State for the Environment and
Salisbury District Council [1978] J.P.L. 107 .

(2) R._v. Secretary of State for the Environment, ex p. Leicester City Council (1988) 55 P. &
C.R. 364 . *333
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(3) Runnymede Borough Council v. Ball [1986] 1 W.L.R. 353; [1986] 1 All E.R. 629: 53 P. &
C.R. 117 C.A.

Legislation construed:

Town and Country Planning Act 1971 (c. 78), s.112(1)(b) (see now Planning Act 1990,
s.226(1) ). The provision is set out at page 335, post .

Appeal by L. Sharkey and C. Fitzgerald from a decision of Roch J. on May 11, 1990 ( see 62 P.
& C.R. 126 ) in which he dismissed their application to quash a compulsory purchase order made
by the South Buckinghamshire District Council on October 8, 1985, relating to certain plots of
land at Swallow Street, Iver, Buckinghamshire, in the metropolitan green belt, upon which they
had installed mobile homes without planning permission. The appellants contended that the
district council only required clearance of the land, which could be achieved by prosecution, by
the council entering upon the land and clearing it, by injunction or by providing a suitable
alternative site. Compulsory purchase was not “required.”

Representation

Harry Sales for the appellants (applicants).

W. Robert Griffiths for the first respondent.

R. J. Rundell for the second respondent.

Parker L.J.
I will ask McCowan L.J. to give the first judgment.
McCowan L.J.

This is an appeal from a decision of Roch J. given on the May 11, 1990, dismissing an
application by the appellants that the South Bucks District Council (lvor No. 1) Compulsory
Purchase Order 1985 be quashed. The first respondent is the Secretary of State for the
Environment and the second respondent is the South Bucks District Council.

The order in question, as made by the South Bucks District Council on October 8, 1985, related
to plots 1 to 6, 7A and 7B Swallow Street, lver. The order as confirmed by the Secretary of State
related only to plots 1, 5, 6 and 7A. Postponement of consideration of the order in so far as it
related to plots 2, 3, 4 and 7B was directed by the Secretary of State.

Between September 15 and 17, 1987, an inspector held a public inquiry into the compulsory
purchase order and also into various enforcement notices with which neither the hearing before
Roch J. nor the appeal have been concerned. The reason for that, as we understand it, is that
before the case started in front of Roch J. it was agreed between the parties that the appellants
would not pursue their appeals against the enforcement on the basis that the council for their part
would not take action in respect of them before some date in 1991. Those enforcement notices
are therefore effective.

That inspector described the site covered by the order thus:
The order land is on the west side of Swallow Street and in a generally open area

between the north-western and south-western extremities of the built-up areas of Iver
and lver Heath respectively. It is approximately 0.28 (0.69 acres) in area and divided



*334

into 7 plots, numbered 1 to 7 consecutively from south to north (Plan A). At the time of
the inquiry Plot 7 had been sub-divided into 2, the southern part referred to as Plot 7A
and the northern as Plot 7B (Plan Q).
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The inspector went on to make findings of fact about, among other things, the state of occupation
of the various plots. He said:

5. Plot 1, Cherry Orchard, contains a mobile home and hardstanding and garden areas,
and is residentially occupied by Mr. Sharkey and family.

6. Plot 2, Springfield Rose, contains a mobile home and hardstanding area, and is
residentially occupied by Mr. And Mrs. Carey.

7. Plot 3, Little Apple, contains a mobile home, touring caravan and hardstanding area,
and is residentially occupied by Mr. M. Smith and family.

8. Plot 4, Mill Place, contains a mobile home, touring caravan and hardstanding area,
and is residentially occupied by Mr. J. Smith and family.

9. Plot 5, Silver Birch, contains a mobile home and hardstanding area, and is
residentially occupied by Mr. Fitzgerald and family.

10. Plot 6, Swallows Nest, contains a mobile home and patio, garden and hardstanding
areas, and is residentially occupied by Mr. Stubbings and family.

11. Plot 7A, Summerset Place, contains a touring caravan and hard-standing area, and
is residentially occupied by Mr. Brown and family.

12. Plot 7B, Meadowside, contains a touring caravan and hardstanding and garden
areas, and is residentially occupied by Mr. Price and family.

Plots 1 and 5, it is to be noticed, are occupied by the two appellants. The learned judge
summarised the situation in this way * :

Those plots were occupied by travellers or gypsies. Often the occupant was the person
who had purchased the plot. Entrances were made on to Swallow Street in most cases,
although in some cases it was said that existing entrances were used. Hardstanding
was put down for caravans and for vehicles, walls were built and gardens cultivated. In
addition some septic tanks were constructed.

It seems that the travellers who bought and occupied those plots were travellers who
wished to settle, to send their children to school, and to avoid having to move their
children from one school to another. In short that the occupants were responsible and
orderly people.

However, Swallow Street is within the Metropolitan Green Belt and there was and is a
presumption against such development which is only to be displaced in certain
exceptional cases. The second respondent, as the local planning authority, were against
this unpermitted development and took steps to terminate this unauthorized use of this
land.

Enforcement notices were prepared and served under section 87 of the Town and
Country Planning Act 1971 . In respect of some of the plots there was more than one
enforcement notice.

The history in relation to plot 1 was this: that in 1984 four enforcement notices were
served. In August 1985 the second respondent used its powers under section 91 of the
Town and Country Planning Act 1971 to enter plot 1 and execute the work set out in the
four enforce *335 ment notices. Consequently, by October 8, 1985 plot 1 was
unoccupied and the hardstanding, fences and vehicular access which had existed on
plot 1 had been removed.
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In May 1986 a High Court injunction was obtained to prevent plot 1 being used by a
traveller. In August of 1986 a second such injunction was obtained by the second
respondent. In February 1987 further action under section 91 of the Act was taken. In
April 1987 a writ was served on the then occupant of plot 1. Nevertheless by September
1987, at the time that a public inquiry was held by a planning inspector, Mr. Brock, plot 1
was being used by a traveller who had a caravan on the plot sited on hardstanding.

The inspector's report indicates that four enforcement notices were served in respect of
plot 2, the first on May 15, 1985 and the remaining three on September 3, 1985. Three
enforcement notices were served in respect of plot 6, two on September 5, 1985 and
the third on September 20, 1985. Five enforcement notices were served in respect of
plot 4, four on September 5, 1985 and the fifth on March 7, 1986. One enforcement
notice was served in respect of plot 7 on August 8, 1987.

On October 8, 1985 the second respondent promulgated a compulsory purchase order
under section 112(1)(b) of the Town and Country Planning Act 1971 seeking
authorization to purchase compulsorily the land described in the schedule which was all
eight plots, that is to say, plots 1 to 6 7A and 7B which were described in the schedule
simply as plot 7; “For the purpose which it is necessary to achieve in the interests of the
proper planning in the area in which the land is.”

It is convenient at this point to read section 112 of the Town and Country Planning Act 1971 . In
so far as it is material it provides as follows:

(1) A local authority to whom this section applies shall, on being authorised to do so by the
Secretary of State, have power to acquire compulsorily

(a) any land which is in their area and which is suitable for and is required in order to
secure the carrying out of one or more of the following activities, namely, development,
redevelopment and improvement;

(b) any land which is in their area and which is required for a purpose which it is
necessary to achieve in the interest of the proper planning of and area in which the land
is situated.

As the judge said, the council relied in this case on subsection 1(b) . The council's case under
that subsection before the inspector was summarised by him as follows:

167 The need for a compulsory purchase order is due to deliberate flouting of planning
control by the occupiers of the land or their predecessors. Normal legal procedures have
been shown to be cumbersome, expensive and ineffective. Enforcement procedure has
been satisfactory up to a point, but thereafter has been ineffective; prosecutions depend
on identification, which is difficult when occupiers come and go, the level of fines
imposed is low and injunctions obtained apply only to the persons named. On the
Cherry Orchard site [l interpolate that is a reference to plot 1] section 91 action has
been found ineffective; twice the land has been cleared, and twice reinstated. A stop
*336 notice on Plot 7 has been ineffective. No grounds exist for expecting that the land
would revert to an appropriate Green Belt use even if section 91 powers were again to
be used. All except one of the present occupiers have said that they would not reinstate
their land to the condition in which it formerly was. Public money would be wasted by the
use of section 91 powers, and the aim of protecting the Green Belt would be rendered
futile.

168. The only effective means of protection is by compulsory purchase. As a housing
action area is purchased for the benefit of the community as a whole, so would the
purchase of this Green Belt land be of benefit to the community. In the light of that
consideration the order should be confirmed. Even if it is thought that it should not be
confirmed in respect of Plots 2 to 6 on the grounds that all other avenues have not yet
been fully explored, it should be confirmed in respect of Plots 1, 7A and 7B.
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The inspector's conclusion on this issue was:

189. ... | find the development which has taken place on the land to be inappropriate
and unacceptable. In my opinion the location is such that the land should not be left in a
derelict or neglected state, but should be put to a suitable rural use. That aim seems to
me to be one which it is necessary to achieve in the interests of the proper planning of
the area.

190. However, | do not consider that, with the possible exception of Plot 1, the Council
have satisfactorily shown that the only practicable means of achieving the aim is by
compulsory purchase. With regard to Plots 3 to 6, there is no evidence of prosecutions
or attempted prosecutions for non-compliance with those enforcement notices which are
not the subject of appeal and should by now have been complied with. Regarding Plots
7A and 7B, action in respect of a breach of the stop notice is apparently still being
pursued, and | note that the period for compliance with the enforcement notice issued
on September 11, 1987 is not due to and until November 16, 1987. | find insufficient
evidence to substantiate a claim that the general level of fines imposed for
non-compliance with enforcement notices is so low as to vitiate the value of prosecution.

191. As to the notices currently under appeal, it might be that the appellants would now
decide to accept what | believe to be the inevitability of the situation, and would choose
to comply with the requirements within the time allowed. The evidence is that, in the
event of non-compliance with the notices if upheld, and of the order not being
confirmed, the Council would seek to use its powers under section 91 of the 1971 Act.
This course of action would no doubt be open to the Council to pursue if it wished, and it
does not seem to me necessarily to follow that, because Plot 1 has been reoccupied
after such action in the past, further action would fail to have the desired effect in the
future.

192. Even if past experience provided a good reason for the compulsory purchase of
Plot 1, the purpose which it is necessary to achieve would be unlikely to be realised by
the acquisition of an individual plot in isolation. The Council's restoration and
landscaping scheme could not be implemented by the use only of Plot 1. With regard to
that *337 scheme, it seems to me that an appropriate rural use would equally lie in the
return of the land to grazing land, whether as a parcel on its own or in conjunction with
adjoining land. It could be that the present owners of the land, notwithstanding the
evidence given at the inquiry, would be finally convinced that they should dispose of
their land, and would offer it for sale to an owner of adjoining or adjacent land for use by
him for an appropriate purpose.

| interrupt the reading at this point to make the comment that nothing has happened since to
justify the inspector's optimism. He continued:

193. | conclude that, whereas it may eventually be found that, in order to achieve the
necessary purpose on planning grounds, no practicable alternative exists to compulsory
purchase of the land, the making of the order at this stage is, at the least, premature.

He went on to recommend that the compulsory purchase order be not confirmed.

In turn the Secretary of State had this to say on the issue in his decision letter of the February 24,
1989:

The Secretary of State agrees that the interests of the proper planning of an area within
the Metropolitan Green Belt are served by the removal of development which is
detrimental to the visual amenities of that area.

5. In considering the Inspector's conclusions in the light of the council's statement of
reasons, the Secretary of State agrees that the development which has taken place on
the order land is inappropriate and unacceptable in this generally open area which is
within the Metropolitan Green Belt and the Colne Valley Park. He shares the Inspector's
opinion that the implementation of the council's proposed landscaping scheme (which



was prepared only after the order had been submitted for confirmation) whilst consistent
with Green Belt policy, is not the only purpose to which the land could appropriately be
put. He agrees that the land should not be left in a derelict or neglected state.

6. On the basis of the evidence presented at the inquiry, the Secretary of State does not
accept in its entirety the Inspector's conclusion that the council have not satisfactorily
shown that the only practicable means of achieving the aim of putting the order land to a
suitable rural use is by compulsory acquisition. The Secretary of State has had
particular regard to the evidence presented by the council as to the result of
enforcement action in respect of various sites in the district, including sites which are
also the subject of this order. He has concluded, on the balance of probabilities, that
successful restoration of the land as a consequence of the upholding of the enforcement
notices is unlikely as respects plots 1, 5, 6 and 7A since the evidence of the owners of
those plots is to the effect that they would not, or in one case could not afford to restore
the land, even if the notices were upheld. Accordingly he has decided to confirm the
order in relation to those plots.

7. The evidence given by the owners of plots 3 and 4 suggests that the land would be
restored if the enforcement notices were upheld. In relation to plots 2 and 7B the owners
either expressed no view or were undecided about restoration. The Secretary of State
considers that it *338 would be appropriate in relation to these plots to defer his
decision on the order until the period for compliance with the relevant enforcement
notices has elapsed. He will then form a view as to the necessity for confirmation of the
order in respect of those plots.
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I need not read paragraph 8, which deals with certain modifications. In paragraph 9 he went on to

say:

9. Accordingly, in exercise of the power conferred on him by section 132(2) of the Town
and Country Planning Act 1971 , he hereby confirms the South Bucks District Council
(Iver No. 1) Compulsory Purchase Order 1985 insofar as it relates to plots 1, 5, 6 and
7A subject to the modifications shown thereon in red ink. He hereby directs that
consideration of the order insofar as it relates to plots 2, 3, 4 and 7B be postponed until
September 28, 1989.

In challenging this decision in the courts the appellants put forward two grounds in their notice.
First, it is said that:

the first respondent treated the likelihood of the applicants carrying out works of
restoration in accordance with enforcement notices as the determining factor and in so
doing ignored the powers of the Second Respondent to carry out works of restoration
under section 91 of the Town and Country Planning Act 1971 .

Secondly, that:

the first respondent considered it unnecessary to confirm the compulsory purchase
order in respect of plots owned by other than the applicants and thereby and by his
express conclusions concluded that the avowed purpose of the order in the form of the
second respondent’s proposed landscaping scheme did not justify confirmation of the
compulsory purchase order.

The provisions of section 91(1) of the Town and Country Planning Act 1971 there referred to read
as follows:

If, within the period specified in an enforcement notice for compliance therewith, or
within such extended period as the local planning authority may allow, any steps which
by virtue of section 87(7)(a) of the Act are required by the notice to be taken (other than
the discontinuance of a use of land) have not been taken, the local planning authority
may enter the land and take those steps, and may recover from the person who is then
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the owner of the land any expenses reasonably incurred by them in doing so.

It is to be observed, however, that, in practical terms, to do this it would be necessary first to get
occupiers off the site.

The appellants submitted before Roch J. that compulsory purchase of the land was not required
for the purpose in question, because that purpose could be achieved by other means, notably
under section 91 . Roch J. was referred to two authorities on the word “required” in this context,
as have we. Both cases involve consideration of section 112(1)(a) but, as the judge said, and it
has not been disputed, the word “required” must have the same meaning in (b ) asin (a).

In Company Developments (Property) Ltd. v. Secretary of State for the Environment and
Salisbury District Council Sir Douglas Frank held that *339 the word “required” in this context
does not mean “essential,” but only that the acquiring authority and the Secretary of State
consider it desirable to acquire the land to secure the carrying out of the activity in question.

In R. v. Secretary of State for the Environment, ex p. Leicester City Council McCullough J.
considered that the word “required” meant more than mere desirability. Roch J., in this case,
dealt with that argument as follows. *

Because of the nature of the power given to local authorities by section 112 , namely, to
deprive the owner of his land against that owner's will, | prefer and adopt the stricter
meaning of the word “required” suggested by the judgment of McCullough J. In my
judgment the word means that the compulsory acquisition of the land is called for; it is a
thing needed for the accomplishment of one of the activities or purposes set out in the
section. However, | accept the dictum of Sir Douglas Frank QC to this extent that neither
the local authority nor the Secretary of State have to go so far as to show the
compulsory acquisition of the land is indispensable to the carrying out of the activity or
the achieving of the necessary planning purpose. The local authority need not have tried
to use all their other powers before resorting to compulsory purchase, provided there is
evidence on which they and the Secretary of State can conclude that, without the use of
compulsory purchase powers, the necessary planning purpose is unlikely to be
achieved.

In this case the Secretary of State in paragraph 5 of the letter of his decision correctly, in
my view, identified the purpose which it was necessary to achieve in the interest of
proper planning of the area in which the land was situated, namely, to remove the
development which had taken place and which was inappropriate and unacceptable and
to ensure that the land should not be left in a derelict or neglected state. The Secretary
of State then went on to consider whether acquisition of the land by compulsory powers
was required in the sense of being needed for the accomplishment of the purpose
because he has concluded, on the balance of probabilities, that successful restoration of
the land was unlikely in respect of plots 1, 5, 6 and 7A, unless the order was confirmed
in relation to those plots. In my judgment there was evidence on which the Secretary of
State was entitled to reach that conclusion. If the Secretary of State had asked himself
the question, is the compulsory acquisition of this land desirable for the accomplishment
of the purpose, | would have held that he had applied the wrong test.

Had the Secretary of State gone on to refuse to confirm the compulsory purchase order
with regard to the other four plots, then in my opinion there may have been some
prospect of his decision being overturned on the grounds of irrationality. However, that
is not the decision reached by the Secretary of State and | assume, in his favour, that he
will confirm the compulsory purchase order in respect of those plots if, despite the
removal of caravans and so forth from those plots, those plots are not restored to some
use suitable for the area but are *340 left in a state where they become or are likely to
become derelict and neglected.

I may confess in this case that had the decision been mine, | would have reached the
same conclusion as that reached by the inspector, namely, that the making of the
compulsory purchase order at that stage was premature. However, it is a well
established principle of administrative law that such judgments are for the local authority
and the Secretary of State and not for this court.
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Consequently the conclusion that | have reached is that | must dismiss these
applications for judicial review.

| agree with Roch J. that the local authority do not have to go so far as to show that the
compulsory purchase is indispensable to the carrying out of the activity or the achieving of the
purpose; or, to use another similar expression, that it is essential. On the other hand, | do not find
the word “desirable” satisfactory, because it could be mistaken for “convenient,” which clearly, in
my judgment, is not sufficient. | believe the word “required” here means “necessary in the
circumstances of the case.”

Before this court the appellants put their case in this way. It is said by Mr. Sales that the seven
grounds of appeal in the notice of appeal all relate to different aspects of the same point, which is
that the land, the subject of a compulsory purchase, is not required by the second respondent.
Compulsory purchase by, for example, local authorities can be authorised when they require land
for the carrying out of their function, such as by-ways, housing, parks, etc. In all cases it is the
land itself which is required for the purpose for which there is statutory authority to acquire
compulsorily. In the case of section 112(1)(b) of the 1971 Act, this, he points out, is an express
requirement. But, he says, in this case there is no requirement whatever of the second
respondents for the land itself. Their requirement is only the clearance of the land and that could
be achieved without compulsory purchase of the land itself by any of the following methods or a
combination of them: (1) prosecutions under section 179 of the 1990 Act for non-compliance with
enforcement notices; (2) execution of work by the local planning authority plus entry on to the
land for that purpose, pursuant to section 178 of the 1990 Act, coupled with a right to recover
from the owner expenses reasonably incurred in so doing; (3) injunction proceedings pursuant to
section 222 of the Local Government Act 1972 ; (4) the provision of an acceptable alternative site
for the appellants.

| am bound to say, however, that the planning history of the site, notably that of plot 1, gives one
little faith in the efficacy of these remedies in dealing with these occupiers. It is indeed important,
in my judgment, not to lose sight of two sections of the evidence which was before the Secretary
of State. The first of these was the history of the unsuccessful attempt by the council using other
methods to get these plots cleared, which history was recounted by Roch J. in a passage which |
have quoted from his judgment.

The second section concerned the intentions of the occupants themselves. These the inspector
summarised on the evidence they gave as follows. He recounted that Mr. Sharkey, one of the
appellants, who occupies plot 1, said in evidence that “they could not afford to restore it to green
field land.” Mr. Carey's evidence in respect of plot 2 was that he would not be prepared to move
to any council owned site. Mr. M. Smith said in respect of plot 3 that he would be prepared, with
the council's help, to *341 reinstate it. Mr. J. Smith from plot 4 said that he would reinstate it to
green meadow. Mr. Fitzgerald, the other of the appellants, said of plot 5 that he could not
reimburse the council for any costs of reinstatement. Mr. Stubbings from plot 6 said that he would
not restore it to its former condition. Mrs. Brown from plot 7A said that they would not themselves
clear it. Mr. Price from plot 7B on the other hand, said that he did not know if he would reinstate
it.

In the light of all that evidence the Secretary of State was, in my judgment, entitled to arrive at the
conclusion that the council were not likely to achieve successful restoration of the land including
plots 1, 5, 6 and 7A without compulsory purchase but that in respect of the remaining plots it was
still possible that they might.

| agree with Roch J. that, had the Secretary of State refused to confirm a compulsory purchase
order with regard to those remaining four plots, some force might have been given to an
argument that he had acted irrationally, but, as it is, the plain implication of his decision is that if
these plots are not restored to a use suitable for their area he will confirm the compulsory
purchase order in respect of them.

As | indicated, a subsidiary argument was advanced by the appellants that by deferring a
decision in respect of those plots the Secretary of State has put it out of the council's power to
carry out their landscaping scheme. | am satisfied however that this scheme was only put forward
at the inquiry as a possible scheme should the order be confirmed in respect of all eight plots.
The scheme is not essential to the planning purpose, which is to restore the land to rural use.
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That purpose can be achieved in respect of a single plot by removal of a caravan, hardstanding,
etc., and reversion to grass or shrubs and trees.

For all these reasons | agree with Roch J.'s decision and would dismiss the appeal.
Scott L.J.
| agree with the judgment that McCowan L.J. has given and would add only one point.

Both before us and before Roch J. Mr. Sales submitted that the power of compulsory purchase
given by section 112 of the 1971 Act was a power which should be used only as “a last resort,”
as he put it. That may be so as between the various statutory powers available to the local
authority under the Town and Country Planning Acts. If, however, the choice is between an
exercise of the power of compulsory purchase and the alternative route by means of which a
local authority may seek to enforce the planning law, namely High Court proceedings for a civil
injunction, then | do not agree.

There are statements in a number of cases at levels all the way up to the House of Lords to the
effect that the use of civil proceedings for injunctions in order to enforce the public law should be
confined to exceptional cases (see, e.g. Runnymede Council v. Ball and the cases there cited). A
civil injunction involves the substitution of an unlimited power of imprisonment, available in
contempt of court proceedings against persons who disobey the injunction, for the limited
penalties for disobedience of the law prescribed by Parliament. | do not doubt that in many cases
local authorities are entirely justified in taking High Court proceedings for injunctions so as to
obtain the additional sanction of committal for contempt in order to enforce obedience to the
statutory offences in question. But to say that a compulsory purchase power is only to be used as
a matter of last *342 resort after a civil injunction has been shown to be ineffective is a
proposition | find entirely unacceptable. Which of the two, compulsory purchase or High Court
proceedings, is to be preferred may depend upon the facts of a particular case. Which ought to
be the last resort may be a matter of debate in a number of cases. But in the circumstances with
which the council was faced in the instant case, | do not regard an application for a High Court
injunction, with the possibility of contempt proceedings following, as something which had to be
tried before the compulsory purchase procedure could be invoked. | agree that this appeal should
be dismissed.

Parker L.J. | agree. Both the inspector and the Secretary of State came to the clear conclusion
that this land was necessary to be acquired in the interests of proper planning and that, unless
that purpose could be achieved by other means, a compulsory purchase order was justified. The
inspector had a somewhat rosier view of the situation than the Secretary of State and apparently
took the view that the purpose might be achieved without a compulsory purchase order. The
Secretary of State considered that it could not be achieved in respect of certain of the plots, but
that it might conceivably be achieved in respect of others and therefore deferred his decision with
respect to those others.

In my view the Secretary of State not only came to the right conclusion but no other conclusion
was really open to him. | would also dismiss this appeal.

Representation

Solicitors— Lance Kent & Co . Chesham, Buckinghamshire; the Treasury Solicitor ; the
Solicitor to the South Buckinghamshire District Council.

Appeal dismissed with costs. Application for leave to appeal to the House of Lords refused.
*343

1 See(1991)62P.&C.R.126.

2. (1991) 62 P. & C.R. 126 at p. 128.
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3. (1991) 62 P. & C.R. 126 at pp. 133-134.
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ANNEX 2

Report into the London Thames Gateway Development Corporation (Bromley by Bow) (South)
Compulsory Purchase Order 2010 (Appeal Reference LDN 023/E5900/005/003).
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Colas Limited National Unit for Land Acquisition & Disposal
Wallage Larie ' Department for Communtties and Local
Ronant T Govemment
Zone C4

Crawley ' Eland House.
West Sussex Bressanden Place.
RH10 4NF _ London SWAE 5DU

Martin.mcconville@vommunitiiesgsi.gov.ik:
Tel: 0303 44 44- 44401

Qur Ref: | DNRYEE00005003
Your Ref:

15 August 2011

Dear Sirs

‘THE LONDGON THAMES GATEWAY DEVELOPMENT CORPORATION
(BROMLEY BY: BOW) (SQUTH) COMPULSORY PURCHASE ORDER 2010

'You may inspect any ‘documents; photographs or plans appended fo. the Inspector's
report by applying to the Secretary of State. Applications should be made in- wiiting
to this office. You should quote the reference number shown on this letter and state.
the date and “time' {in” normal off[ce hours) when you would like to-inspect the-
documents. For administiative purposes; It would be helpful if three days. hotice
could be'given, although this is not essential.

A remainlng objector whose objection has been successful may qualify for an award
of inquiry costs if he or she or a fepresentative attended the inguiry. Objectors who
succeeded in having some of their land excluded from the. order may qualify for an
award for the issues on which they succeeded. If you consider that you have a claim
for an_award of inquiry costs on grounds of suiccess, you should write. now to the
Secretary of State af the above address. You should give your full name and quote
the reference number shown on this letier. Unnecessary delay in submitting a claim
may result in the Secretary of State declining to consider it or refusing a full award.

Yours sincerély

Martin McConville

Depariment {or Cemmunlities and Lagal Gavemment Tal: 0303 444 0000 )
‘contactus@communities qov.uk




&

a?"

%3
o e
‘?_-?, fg._,,{jﬁ _&“:g .§g”'§:§ {53-3 WL LOMIMUN: e Quv gk
a&'.;x andl |, (dl Qovernment SOV C0T WSy, IOy
'he-)’vg ‘:; ja

National Unit for Land Acquisition & Disposal

David Richardson
Denton Wilde Sapte LLP Gepertment for Communitles and Local
Governmeni

One Fleet Place
Zone /G4
London, ECAM 7TWS Ei;jnecs !—iguse

Bressenden Fiace
London SW1E 5DU

Cur Ref: LDNGZAES000G:
Your Ref.OR67788.00009

15 August 2011

Dear Mr Richardson
LOCAL GOVERNMENT, PLANNING AND LAND ACT 1980, SECTION 142

THE LONDON THAMES GATEWAY DEVELOPMENT CORPORATION
(BROMLEY BY BOW) (SOUTH) COMPULSORY PURCHASE ORDER 2010

1. The report of the inspector, David Prentis BA BPI MRTPI who held a publlc local
inquiry into the above Qrder on 20, 23, and 26-28 July and on 28-30 September
2310 has been considaered. A copy of ihe Inspector's repert s enclosed. Referances
in this letter to paragraphs In the Inspector's report are indicated by the abbreviation
IR, foliowed by the relevant paragraph numbey,

2. The Order, if confirmed, would authorise the compulsory purchase of ali that land
measusing around 5.64ha bounded to the west by the A12 (Blackwell Tunnel
Northern Approach), to tha south by the railway lines and to the easi by the River
lLea at Bromley by Bow for the purpose of a proposed scheme of development for
the building of a superstore, flexible units for relail uses, a library, a school, a park,
residential units and a hotel,

3. Seven refevant objeclions to the Order were received. Two of the objections
were lodged by slatutory undertakers, EDF Energy Netwarks Plc and Transport for
London were withdrawn before the inquiry, by their, letters of 19 July 2010 (IR8.0-
8.2). Two more objections weréd withdrawn during the inquiry by AC Holdings Lid
and Volker Highways by thelr letter of 22 July afler reaching an agreemant with
Tesco Stores for the acquisition of their interests, This left three remaining
objections by Keith Ellis and Davld Grier, Trad Scaffolding and Colas Lid. The main
grounds of objection were on the basis of loss of business, lack of ajternative sites,
no attempf to acquire the Order lands by agreement, comimitment to comprehansive

- delivary of tha scheme, and no compslliing cass on the planning merits.

Depariment for Commurliles ana [ocal Government Tel: 030344 44392

e-mai; davd WS OMInLTE 85,651 gov.uk
WMW.CoNVhuNIties gov.uk




The Inspector's repart and recommendation

. 4. The inspector's report sumarisas the submissions made af the inguiry. A copy of
his conclusions is annexad to this ielter.

5. The Inspeclor has recommeandad that The [ondon Thames Galeway
Davelopment Corporation (Bramley by Bow) (South) Compulsory Purchase Order
2010 should not be confirmed.

8. The Secretary of State has also given careful conslderation to the inspector's
repart and the objectors submissions. Akhough he agrees with the Inspecior that the
Bromley by Bow site is in need of regenaration (IR10.60-10.64) he considers that the
factors against corflimation of the Order ouiwelgh fs benefits. He accepts the
Inspector's view that the Corporation has not dernonstrated that suitable relocation
sifes are currently available for the objeclor’s Trad Scaifolding Co Lid business
(IR10.87). He furlher agrees that whilsl the regeneration of the site is of sirategic
pianning importance to ‘London the Corporation has not identified any specific
reasons necessitating the urgency of the acquisltion of the Crder land as there is stifi
& possibility within time that the land needed for the regenetation of the area could
be assemblad by agreement (IR4.29 & 10.68}. He also concurs with the Inspestor’s
conclusions about the uncattainties relaiing to planning, funding and land assembly
raising doubts about the Corporation's ability to deliver their proposals for the land
north of Three Miils Lane within a reasonable timescale (IR 10.72).

7. For all the reasons given by the Inspector, therefore, the Secretary of State
accepts that a compsling case in the public interest has not been made to justify the
confirmation of the Order (IR10.69 & 10.73).

8. The Secretary of State has earefully considered whether the purposes for
which the Order was made sufficiently justify Interfering with the human rights of
those with an interest in the land affected and he is not satisfied that such
interference is justified. In particular he has cansidered the provisions of Article 1 of
the First Protocol to the European Conventlon on Human Rights. i this respect the
Secrefary of State is not satisfied that in confirming the Order a falr balance would be
struck between the public interast and the rights of those with an interest in the land
affected. He has reached this conclusion for the reazsons given above in relatlon to
the lack of a compslling case in the pubilc interast.

9. For all these reasons, the Secretary of State has decided fo accept the
Inspecior's recommendation and not to confirm The London Thames Gateway
Development Corporation (Bromiey by Bow) (South) Compulsory Purchase Order
2{10.

Post Inquiry Representations

10. Post inquiry representations were recelved from Addleshaw Goddard on behalf
of their clients Keith Filis and David Grier dated 18 November and 23 December
2010. Denton Wilde Sapte responded on behalf of the Corporalion by letier dated 21
December 2010. The contention advanced by the objectors was that the scheme
underlying the Order was contrary to the provisions of the Treaty on the Funclioning
of {he European Union as it invalved the grant or possible grant of State aid.  These




representations raised new Issues not considesed by the Inspector in nis repon.
However, given that he has decided not to confirm the Order for the reasons given
by the inspeclor, the becrﬂary of State does not conzider that & is necessary for him
{0 address the new issues raised in the post inguiry representations. He has
theredore decided not to refer back to the part'es in relaticn to these issues before

reaching his decision
11. lenclose the Order and the rmap 1o which it refers,

12. A copy of this lsiter and the Inspsctot's report is being sent to remaining
objectors who appeared or were represemted at the local inquiry and any other
interesied party.

Sighed by authorlty of the Secretary of State for the Department of Communlties and
Local Government

Julian Pitt ‘
National Unit for Land Acquisition and Disposal




oo CPO Report 1o the
S @R 4 Secretary of State
_ ﬁgfi > for Communities and
W % ¢ Local Government

by David Prentis BA BPl MRTPY

an Inspactor appoinled by the Secretary of State
for Communities and Legal Government

dhiingpn s

The Pithin (i inspagtorgte
Teinglé Zuay Huuse

2 5hE Squac

Temzie Liuay

Rrisini B5) OFR

& 6T 137 0o

Date 11 lanuary 20711

LOCAL GOVERNMENT, PLANNING AND LAND ACT
ACQUISITION OF LAND ACT 1981

1930

APPLICATION BY THE LONDON THAMES GATEWAY DEVELOPMENT

CORPORATION FOR CONFIRMATION OF

THE LONDON THAMES GATEWAY DEVELOPMENT CORPORATION

(BROMLEY BY BOW) {SOUTH) COMPULSORY PURCHASE

inquiry cpened on 20 July 2010

Filp ®ef; LDN G23/£5203/005/003

DRDER 2010




CPD Report LGN §23/E520{/005/003

Contents

Section _ — Fage

i Procedural matters and statutory formalities - 1

2 The Dr.der lands and surroundings 2

3 ' The case for I;hé London Thames Gateway Development Corporation 3

4 The case for The Trustees of Trad Scaffolding/ Trad Scafiolding Lt 13

5 Response by tha Corporation to the case for The Trustees of Trad 22
Scaffolding/ Trad Scaffolding Ltd

6 The case for Colas Limited and Kelin Ellis and David Grler 26

7 Response by the Corporatlon to the case for Colas timited and Kelth 30
Ellis and Davld Grier

8 The withdrawn objections | | 33

[« New rights _ 35

10 Conclusions 36

1t Recommendation 51




" CPO Report LPN Q23/£5900/005/003

Abbreviations used in the report

The main pasties

Corporation  The London Thames Gateway Development Carporation
Colas Colas Limlted
Ellis/Grier Kelth Roy Eills and Davld Joseph Grlcr

Trad The Trustees of Trad Scaffolding and Trad Scaffolding Ltd
Tesco Tesco Stores Ltd

Other abbreviations

AM) All Movements Junction

CABE Cammission for Archltecture and the Built Envlronment

Cs Tower Hamlets Core Strategy 2010

dph Dwellings per hectare

DILR Docklands Light Rallway

DRLP Deaft Replacement London Plan

ECHR European Convention on Human Rights

GLA Greater London Authority

HWW Hindmans Way West

JAC Joint Advisory Consortlum

LBTH London Berough of Tower Hamtets

LIV Lower Lea Valley _
LP London Plan 2008 {Consolidated with Alterations since 2004)
LUDB Bromley-by-Bow Land Use and Design Brief 2009

OAPF. Opportunity Area Planning Framework

CIEU Offlcial Journal of the Europeain Union

PS4 Planning Policy Statement 4: Planning for Sustainable Economic

Growth

TG TDG Lid

Til. Transport for London

unc Urban Developrment Corporation

upp Tower Hamlets Unltary Development Plan 1998

1580 Act The Local Governnent, Planning and Land Act 1980
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File Ref: LDN 023 /F5900/005/003

The London Thames Gateway Develepment Corporation {Bromley by Bow)

(South) Compuisery Purchase Order 2010

+  The Comsulaosy Purchase Ordar was madea urder secticn 142 of the Lecal Gevarnment,
Planning rnd tand Act 1980 and the Acquisitior: of Lasd Act 1981 by Tkhe London Thames
Gateway Development Corporation on 2 March 2619,

» The purposeas of the Order ara Yo secure the regeneration of the erea by bringlng {and anc
buidings inte effective use, encouraging the development of new commerce, creating an
attractlve environment and ensuring that housing and social facllitles are avallable to
encourage pedple to live and work In the area by the provision of mixed use development.

»  When the Inquiry opened there were 5 statutory objections and no non-statutory
chiections outstending. Two objactlons weare withdrawn during the Inqulry and no late
objections wera iodged.

Summary of Recommendation: The Order be not confirmed

1.1

1.2

1.3

1.4

trocedural mattaers and statutory formalities

The Inquiry sag fof 8 days an 20, 23, and 26 - 28 July 2010 and on 28 - 30
September 2010. I made an accompanied visit ta parts of the Order lands on
21 July 2010 and unaccomganied visits to the Order tands and surrounding area
on 19 July and 29 September 2014, [ made unaccompanied visits to the
potential relocation sites referred to In the evidence on 27 Scptember 2010,

The London Thames Gateway Development Corparation (the Corporation)
conflrmed Its compliance with the statutory formallties.

The Trustees of Trad Scaffolding and Trad Scaffolding Lid (Trad) have rmade an
application for judicial review of the Corporation’s declsion to grant planning
permission® to Tesco Stores Ltd (Tesco) for the redevelopment of parts of the
Order lands, There were further submisslons on behalf of Trad to the effect that
there are legal lempediments to the implementation of the scheme which I shall
refar to In sectlon 4 of the report. Legal submissions were made on behalf of
Colas Limited (Colas) and Kelth Ellis and Davld Grier (EHlis/Grier) to the effect
that the Order as a whole is unlawful. [ shall refer to these submissions Ih
section B of the report, The Corporation’s responses are reparted at sections 5
and 7 respectively. '

During the Inquiry it emerged that there was information regarding financlal
viabillty which had been taken irto account by the Corporation but which was
not befare the Inqulry. I requested that this informatlon be made avaliable and
this was done following the adjournmant an 28 July 2010% Various #nanclal
appraisals were attached to a suppiementary statement of evidence®, Atthe
resumed Lnauiry it emerged that the supplementary statement had been
substantlally drafted by @ person other than the witness himseif. Counsel for

! plapning permission Ref PA/09/02574/18TH, lssued 21 July 2010, is at Document BC10.
Tha Judictal Review Claim Form is at document TRD1L3,

2 inspector’s note - The information was provided with some redactions. In the main these
related to the anticlpated acquisitlon costs of inglvidual plots. The objectors raised no
abjaction to the extent of radaction and | agree that this wes a reasonable approach,

3 sge DCID,

Pagal
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Colas @nd Ellis/Grier submitted that this was Improper and that the proc‘cedlngf
would be f.awe.d if any rellance were placed on this evidence®,

1.5 The wliness made clear in the supplemeniary statement that he wes not
professionaily gualifled Lo give expert evidence on malters of financial viahility®.
Insofar as the supplementary statement containg opinion or comment on the
viability of the proposed scheme of redevelopment, I have nol taken it into
account. Nevertheless, I have taken account of the financial appraisals
themselves, Other witnesses® were asked questions about the conclusions to be
drawn from the financlal appraisals and I have taken account of the evidence
which was given inh response. '

1.6 Shortly before the Inquiry the Corporation reached agreement with Transport
for London (TiL), previously an objector th the Order. As a rasult of this
Agreement the Corporation put forward a schedule of modificatlons reiating to
plots in the viginity of the A12’,

1.7 This report includes a description of the Order lands and their surroundings, the
material points made at the Inquiry and in writing, together with my conclusions
and recommendations. All references in this report with the prefix CD are
references to the set of Core Documents which are llsted In the sttached
schedule,

2, The Order lands and surroundings

2.1 The Order lands, which extend to around 5.64ha, are described in. the
evidence®. They are bounded to the west by the A12 (Blackwall Tunne}
Northern Appreach), to the south by railway lines and to the east by the River
Lea. The central and nerth eastern parts of the Order lands are occupied by
Tesco. In addition to a Tesco store there are customer car parks, service yards
and a petrol filling station. The Order does not seak to scquire the Tesco
interests but these plots have been Included so that any third party interests
may be acquired.

2.2 The Ellls/Grier land, which is currently vacant, extends to around 0.48ha and |
comprlses a multl-storey office building, some srnaller structures and an open
yard located adjacent to the A12 in the southern part of the Order Jands. Trad
occupies around 1,23ha, including a two storey office bullding and a car pask
fronting Imperial Street and an open yard with same ancillary buildings in the
south eastern part of the Order lands which is usad for the storage and
maihtenance of scaffolding components, A single storey building fronting
Iinperial Street Is occupled by a separate company. Batween Trad and the

Ellis/Grier land there i3 an Industrial shed and yard occupied by a highways
contractor, The Colas fand 1s on the north side of Otls Street. 1t extends to
around 0.27ha, comprising offices, workshops and a vard, and is occupied by a

" Inspector's note — In answer to my questlon, Mr Bares conflrmed that no objaction was
ralsed to reliance being placed on the altached financlal appraisals.

% Sewm paragraph 1.3 of DClD

" Inspector's note - David Napier and Colin Smith were asked about the financial appraisals.
" The Cornpromise Agree*nent and proposed modificatlons are at Document DCL7B.

H Section 3 of Document ©C1, paragraph 8 of Dotume"lt EG1, sectlon 5 of Document TRD3
and paragraph 7 of Document CL1.
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refrigerated vehicle Rire company. AcGjoining the Colas land is a tao storey
puliding, occupied by a nightelub, end a sing'e starey car repalr workshop.

2.3 The Order lands Include various roads and fostways and a padestrian suiway
" beneath the A12, tagether with ralated stairways. In addition, the Orcer seeks
new rights over paved areas adjacent to the AL2 in the vicinlty of the subway.

9.4 Vehicular access to the Order lands Is from the A12 via Hancock Road. There is
no direct access from the northbound carriageway. Vehlcles arriving from the
south must ¢ross the A12 at the Bow Intarchange and then travel back
southwards to Hancock Road. Vehicles travefiing novth from the Qrder fands
must first head south before crossing the Al2 at Twelve Trees Crescaent,
Bromley-by-Bow London underground statlon is located on the opposite side of
the A12, reached vla the subway. [t provides access to the District and
Hammersmith and City lines. There Is afso a Docklands Light Rallway (DLR)
station within walking distance of the site.

2.5 To the fiorth of the Order lands Is an area of industriat and storage uses known
as Bromley-by-Bow North. To the wast of the A12 there are exiensive
rasidential estztes dating from the 19505 and 1960s. To the south of the

" railway lines, west of the Al2, Is the former 5t Andrew's Hospital site where a
redevelopment scheme for some 200 dwellings |s under construction. To the
east of the Rlver Lea is the Three Mills complex which Includes television
studios, offices and some residential unlts. The comglex contains a number of
listed buildings, including the Grade 1 listed Tide or Mill House and the Grade
I1* listed Clock Mill, and is within a conservatlon area, To the north east of the
Order lahds, on the opposite side of the River Lea, Is a potentlal regeneration
area at Sugar House Lane®,

2.6 The Corparation has granted planning permission to Tesco for a sctheme of
redevelopment coverlng much of the Qrder fands {*the scheme”)., The
permission is hybrld, in that It is part detalled and part outline, Detailed
permission has been granted for a superstore (11,377sqm), {lexible units for
retail uses, flnanclal/professional services, restaurants/cafes, drinking
establishments, takeaways and offlces (945sqmj), a llbrary (1,315sqm}, car
parking and agsociated Infrastructure including the widening of the underpass.
Outline permisslon has been grantad for 454 residential unlts (5 - 19 storeys),
flexible units for retail 2nd other uses (i,086sgm), flexlble units for business,
[eisure and other uses {1,547sqm), a primary school, a hotel (104 bedrooms,
19 storeys), public open space, a petro} fifing station and infrastructure

 Including access roads, parking and a riverside waik, Parmission was granted
followlng the completion of & 5106 Agreemant batween Tesco, the Corporatlon
and TfL'°, :

3. The case for the London Thames Gateway Development Corporation
Intreduction

3.1 The Order was made under $142 of the Local Government, Planning and Land
Act 1980 (the 1980 Act). It would authorise the Corporation to puirchase

—_—————— A ey

"nThe locatlon of these sltes Is shiown on the plan at appendix 1 of DCIA.
W the planming applicetion decuments are at CD59Q, the parmisslon !s at DGO, tha S106
Agrezment is at DC74 and there Is g suppiemental Agreemant at DC18A.

3
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compulsorily land and new rights for the purpese of securing the regencration of
the Order lands. In particular, It woulg bring the fand Into cffective use,

©ancourage the development of new commercs, create an attractive environment

and ensure that housing and social facilltles are avaltable to encourage peogle
to live and work in the area. This would achieve the Corporation’s vbiectives
under 5136 of the 1980 Act.

3.2 The Corporation Is the Government’s delivery body responstble for secliring the

3.3

regeneration of the Lower Lez Valley (LLV) and London Riverside. This is a
specific part of the Thames Gateway identifled as a natlonal prlerity for
regeneration. The Corporation has set about formulating and Impiementing {5
regeneration strategy in compliance with this strong remit. In relation to
Bromiey-by-Bow, the regeneration strategy Identiffes the need for
cemprehensive redevelopment to meet the planning and regeneration
objectives for the area.

The existing hHuildings and uses within the Order lands do not fulfil the potentiai
for regeneration created by their proximity to Stratford, the Olymplc Park,
Canary Wharf and central London. Much of the land is dominated by hard
surfacing for car parking and open storage, The redevelopment of the Order
lands would act as a catalyst for the redevelopment of surrounding regeneration
sites within the Olympic fringe area including Bromley-by-Bow North and Sugar
House Lane.

Planning polfcy

3.4 The development plan includes the London Plan 2008 (Consofidated with

Alterations since 2004) (the LP), saved policles of the Tower Hamlets Unltary
Development Plan 1998 (the UDP) and the Tower Hamlets Core Strategy,
adopted in September 2010 {the CS}!!, Map 2A.1 of the LP Identifies the LLY,
inctuding Stratford, as an Opportunity Area. Table 5C.1 sets & minimum target
of 32,000 new dweilings in this area over the period 2001 - 2026, The LF notes
that the LLV Planning Framework propaoses a signlficant new residential
community in the valley with the potential capacity to deliver 30,000 to 40,000
new homes. Other relevant policies of the LP cover matters such as affordable
housing, soclal infrastructure, design, accessibility and the open space value of
waterways, including the River Lea'?,

3.5 The UDP designates the Order lands as an Industrial Employment Area. Saved

3.6

Policy EM11 supports industrial and warehousing uses and saved Policy EM13

states that residential use will be permitted only where tha loss of industrial
land is justified. However, following a planning appeal In 2007 relating to the
redevetoprnent of the Trad site, the Secretary of State concluded that the UDP
was out of date with respect to the appeal site and should not be glven any
weight".

Policy 8P01 of the CS states that there should be a new district centre at
Bromley-by-Bow to support wider regeneration. The policy encourages the

¥ Exrracts from the LP are at CD11, from the UDP at CD13 and from the CS at CD14,

*% Further details of relevant national planning guidance, devetopment plan policles, amerging
policies and supplementary planning documents are contained in section 4 of DCI.

'3 pppeal Ref APRFA9SBO/A/07/2036253. See paragnaph 12 of the Secretary of State's
decislon, at CD22,

.
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provision of addltonal floarspace for cenvenience anrd cempariser shobping.
The CS sats out a vision for Bromiey-by-Bow as a prosperous neighbourhoad
snt against the River Lea and a transformed A12. The vision emphasises
comprehensive regeneration and the integration of existing and new
communities, particularly by cast-weast movement,

3.7 The Mayor of London has pubiished the Draft Repiacement Longdn Plan {DRLP)
which Is to be subject to an exemination during 2010. Tt confirms the LLV
Opportunity Area s the most important single strateglc Initlative for London
and an urbar renewal chatlenge of global slgniflcance. In addidon, it identifles
Bromley-by-Bow as a future district centre. The DRLP defines a dlstrict centre
as providing convenience goods and services for local communities in locatians
which are accesslble by public transport, walking and cycling, typicasly
containing 10,000 - 50,000sqm of retail floorspace™.

3.8 The LLV Opportunity Area Planning Framework (OAPF) was adopted by the
Mayor of Londen in January 2007, It does not form part of the development
plan but has the status of a Supplementary Planning Document'™. In addition to
setting cut a serles of development principles the OAPE provides a vision and
strategy for the Bromley-by-Bow area'®, Amongst other maiters this Includes:
the delivery of 1500 - 2300 residential unlts, including about 360 units from
rnixed use development through the relocation of the existing Tesco store closer
to Bromiey-by-Bow statlon; approximately 6,700sgm of new retail floorspace, of
which approximetely 5,000sqm could be provided through the relocation of the
Tesco store; a sockal infrastructure cluster (preferably near Bromley-by-Bow
station) including a primary scheol, a secondary school, a heaith centre and
associated communlty space; enhanced accessibllity to the River Lea through
the development of a finear open space along the west bank and improved
facilities for pedestrians and cyclists across the AL2.

3.9 The Corporation does not have statutory plan-making functlons, It has however
produced the Bromiey-by-Bow Land Use and Design Brief 2009 (LUDB)Y In
partnership with the London Borough of Tower Hamiets (LBTH), Greater London
Authority {GLA) and Design for London. The LUDB bullds on the DAPF and
earlier work by LBTH. It has been adopted by LBTH as interim planning
guidance. It covers the Order lands together with Bromley-by-Bow North and
sets out a number of objectives which Include: a comprehensive development
that makes efficient use of land to create a well connected mixed use guarier at
Bromley-by-Bow; @ new town centre, anchored by a supgrmarket, that includes
new shopping facllities, a primary school, space for communlty use and open
space; and accessibllity tmprovements that link existing comrmunities with new
hames, jobs and community facilities and tha LLV's open spaces, waterways and
herltage assets. The LUDB strasses the need for a comprehenslve approach to
redevelopment and contalns an Indicative land use dlagram and guldelines for
the retall, residentlal, commercial and community uses praposed.

% Extracts from the DRLP are at (D12,

¥ mspector’s rote - at paragraph 8 of the appesl declslon referred to above {CD22} the
Secretary of Staie commentad that the LLV OAPF (CD19) should be afforéed very
considerable weignt, ,

% Jnspector's mote - this Is a wider area than the Order fands, Including Bromley-by-Bow
North and areas to the west of the AL2,

" The full dociment is ot CD15. The land use proposzls are contained in section 4,
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3.10 There is & hierarchy of planning policy that identifias the Order lends as 8
priority for sustainable regeneration. The principle of a mixed use development,
including 2 new town centre and sigrnificant accessibility and townscape
improvemsants, is consistent with adopted and emerging planning potley.

Proposed use of the Order lands

3.11 The greater part of the Order lands is covered by the Tesco planning
parmission. Thescheme would provide a new district centre including a new
store and assoclated petrol filling station, smaller shops and commercial units,
an (DEA Store (or lbrary), a school, a park, housing and a hotel, The principal
urban design axis wouid be a viewing corridor linking an improved subway
under the Al2 to the listed buildings at Three Mills. This axls would define the
new alignment of Imperlal Street. A pedestrlan open space (Imperlal Square}
would be formed at the same lavel as the subway. This would provide direct
access to the Tesco customer entrance and café, The superstore would act as
an anchor for a district centre of 17 shops, restaurants and cafés, The IDEA
Store would be centrally located within the district centre and would add
vibrancy to Imperial Sguare. The fall in levals across the site would allow cars
and service vehicles to enter at under-croft level at the far end of the store.
The new and realigned streets would form a series of urban blocks with varying
building heights. The hotel would form a landmark bullding adjacent to the Ai2
in & position where residentlal accominodation at lower levels would not be
appropriate due to environmental conditions. The proposed scheme Is
described in greater detail in the evidence'®,

3.12 The access praposals Include a new all movements junction {AM2) allowing
direct access into the sita to and from the Al12. .The AMJ] would incorporate
pedestrian crossihgs thereby improving pedestrian access across the Al2. The
existing subway by the station is not accessible by disabled persons. itls
nafrow and poorly lt. The scheme would create & wider, more accessible and
more attractlve route for pedestrians and cyclists leading directly Into Imperial
Square. Within the site, Three Mills Lane would be reallgned and a new
north/south route (Lea Avenue)} would be created to give access to the store,
the district centre parking and the primary school. Impertal Street would be
restricted to buses, pedestrians and cycles with limited service access to the
retall unlis. The new layout would aliow for improved bus penetration into the

site and, In the longer term, enable a direct bus route to Stratford town centre
to be estabslshed vla Bromley-by-Bow North™.

3,13 The Mayor of London allowed the Corporation to determine the application
ltself?® and the Secretary of State dld not wish to Intervene®. Planning
permission has now been granted. I is not necessary for the works to the AM}
to be covered by the planning permission because these would all be within the
public highway. The scheme complies with the planning policies set out above
hecause it would provide a district centre, housing (Inchiding affordable

1# gop the Committee Repart on the Tesco appllcation (CD49). The urban design approach is
describad in DC2. '
19 The atcess proposals are describad In DC3.
¥ See CD54.
1 gee DCL3.
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nousing), a primary school, public open space, Improved crogsing arrangemants
across the A12 and improved public transport accessibility,

3.14 Part of the Order lands is not coverad by the planning permissien. Tins land is
to be brought forwardg as part of the comprehensive developrant of Bromlay-
by-Bow North, In accordance with the LUDB. Southern Housing Greup and East
Thames Group are houslng associations which already own land in the area.
They propose to bring forward a scheme Including the halance of the Crder
iands and the Leycol Printers slte® which is already ownead by the Corporation.
A screening and scoping request has been submitted which shows a mixed use
development of approximately 667 residentlal units and 12,000sqm of
employment floorspace®. The proposals are at an early stage but are axpetted
to comply with the planning policies referred to above because they wiil
promote comprehensive regeneration; integrate anid Hnk the Order lands with
the Sugar House Lane area; facllitate improved public transport, pedestrian and
cycte access across the Rlver Lea Navigation; provide Improved access Lo the
River lL.ea Navigatlon and provide new housing and modern coramercial space.

Implementation

3.15 [t is intended that tha scheme covered by the Tesco planning permission woutd
be implemented In two phases. Phase 1 would incluede the new Tesco store; the
first part of the district centre including Imperlal Square, 11 retail units and the
IDEA Store: the preparation of land for the school and park and the new road
layout within the slte. Phase 2 would comprise the school and park together
with the residential, hotel, lelsure and commerclal elements of the scheme.

3,16 The 8106 Agreement would ensure the provision of ltems crucial to the dellvery
of a successfisi schemne, including:

s Remediation of the land for the primary school and park and transfer of the
land to the Corporation within 12 months of the opening of the superstore,

»  Construction of the IDEA Store to shell and core and raking it avallable to
LETH on a new 125 year lease for a peppercorn rent prior to the opening of -
the superstore, '

«  Securlng schame approval from TEL for the AMJ and demonstrating that
funds are in place for Its delivery before any development commences.

« Delivery of the AMI within 18 months of the end of the Olympic
moratorlum®,

« Making the improved subway ready for use prlor to the opening of the units
in the district centre, Including the superstore.

« Completinn of the 11 flexible retall units within the district centre and
marketing them for 12 months prior to the opening of the superstore,

« Clearance, remedlatlon and decontamination of the residentlal land® within
12 months of the opening of the superstore, thereby enabling the delivery of
phase 2. '

—rormy

2 There Is a plan of land ownership at DC11.

2 see Appencix 2 of DCIA.

% Inspector's note - In answer to my questlon, Mr Cole stated that the morstorium precluges
highway works that might affect traffic around the Olympic Park prior to and during the
Clyimple Games,

~]"
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+  Provisien for the Corporation to buy back the residentlal land If developmert
is hot commenced, or the fand transferred to a developer, within 5 years of
the opening of the superstore’®
= Affordable housing,

Further pianning contributions would be subject to viabllity testing following
completion of phase 1. The contributions include the payment of a discounted
standard charge of up to £10,000 per unit and a further Affordatle Housihg
Contributlon In fieu of the dlfference between the level of affordable housing the
scheme can Ipkiatly support and the desired level of 35% affordable housing.
Once the residential elements of the scherme had been deliverad there would be
a further opportunlty to capture any planning contributions not already made if
residentlal values were to exceed certain levels®. If the residential land were
not brought forward for development withln a certaln time perlod the
Corparation wouid have the optlon to buy back the land so that the scheme
could be Implemented by others.

3.17 Tesco has entered Into a2 CPO Indemnity Agreement with the Carporation in
which It agrees to underwrite the costs of site assembly and the costs of making
the CPO. Under this agreement if there Is not substantial commencement of the
district centre within 3 years of taking the jand then Tesco must offer the land
back to the Corporation®®

2.18 If the CPO were confirmed it would be Tesco’s Intention to 2cquire the land and
implement the permission as soon as possible. It Is plain that Tesco wants to
build the new superstore and sees it as In Its interests to do so. It has already
invested in obtaining planning permission for the scheme and hus undertaken to
fund the costs of the CPO and land assembiy, the constructlon of phase 1, the
provision of Infrastructure and the remediation of land for phase 2, The letters
submltted by Tesco to the Secretary of State confirm Its commltment not just to
the store but to the scheme In general™.

3.19 It is iikely that the resldential elements would be delivered by & house bullder
with an affordable housing partner. There has been substantial interest from
house builders and registered social tandlords, as shown by the letters received.
These include letters from house builders already active in the locality, including
the developer of the nearby St Andrew's Hospltal site. Letters of Interest have
alsa been recelved from potential occupiers of the retall unlts and from a hotel
operator®,

3.20 In relation to the park, the Corporatlon has resolved to make ovailable
£250,000 for the initial laylng out of the open space and £50,000 for Its fullire

—— A ) 7 AR — =

J— At RMFL meses Tl A mbA

23 Refarred to as “plot 4” in the S106 Agreement, this comprises the phase 2 land other than
the school and park.

% The buy back provisions are contalned in clause 12.1 and appendix 3 of the $106
Agreement. The land value would be the higher of £13.7milficn or open market value.

¥ gee the 5106 Agréement {DC7A) and supplementary deed (DC18A), There are axplanatory
-not95 setting out the main provislons of the Agreements at appendlx 1 to DCIC and at DC21,

See clause 14 of CD47.

M sag lotrer 18 in Appendix 1 Lo DC5 and DCY.

* Inspector's note — The letters are at Appendix 1 to DCS, [n answer to my questions Mr
Napier stated that potential residential developers had been shown scheme drawings during
the desinn procass and that the current design reflected comments that had been received.

8
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maintenance”. Thers is thus ample evidence that the park would be providad.
The Chlef Execulive of LBTH has confirmed that the Councll considers the TOEA
Store to.be an essential component of the district cenire and that theve Isa
need for a primary schoal in this locaticn due Lo anticlpated population growth
ang a projected shordall in school places. The Council s conficent that funds
rould be avaitadle for both elements of the scheme™, Given the need for bolh
projects, the Council’s ciear commitment and the provision of a sultable building
for the IDFA Store and a cleared site for the schoof the Secretary of Siate cap
be confident that these elements of the scheme would be reallsed.

3.21 The northern part of the Order lands, outside the boundary of the Tesco
planning applicatlon, is expected to be inciuded in a comptehenslve planning
application to be submitted by the housing essociations which already contral
much of Bromley-by-Bow North. Subject ta the availabliity of the Tesco
oversplll car park, which It Is reasonable to assuwme, onge the Colas land is in
public awnership the majority of the Bromiey-y-Bow North iand would be
avallable for the proposed deveiopment which is expected to take place in the
next 3 to 5 years®. If the Tesco overspilt car park and land at plots 1, 2 and 3%
were not made avallable they could be subject to a CPO*, However, there Is no
reason to suppose that those plots will not be made available so thera Is ne
need for a CPO at present., The fact that Colas Is resisting this Order shows that
the Qrder Is fully justified in its case.

3,22 The Corporation has had carefud regard to the financial viability of the scheme,
both at the time of making the Order and at the point of resolving to grant
planning permisslon. At the time of resolving to make the Grder in December
2009 It had regard to reports by Amion Consuiting and GVA Grimley™. The GVA
Grimiey appraisal of Option 2, (the option most relevant to the prasent
scheme), Indicated a level of developer's profit just short of 10%. On the hasis
of these reports and offlcers’ advice the Cerporation concluded that the scherne

would be likely to proceed,

3,23 At the time of the resolution to grant planning permission for the scheme in May
2010 the most up-to-date information submitted by the applicants was a set of
appraisals carried out by GL Hearn¥, The appralsal of the overali scheme
shows Lhat it would be viable, with a developer's profit of £29 milllon.
Considered in isolation, phase 1 would make a loss. However, the appraisals of
phase 2°® and of Tesco’s land north of Three Mills Lane™ show a positive

——aaawara

3} gae paragraph 5.30 of DC1.

3 See Appendix 2 to DCLC,

33 Inspector’s note — the timescaie of 3 to 5 y=ars was given by Mr Allen In answer to a
guestlon from Mr Barnes.

¥ As shiown on the plan at DC11L. :

3% [nspector's note — In answer to my question, Mr Allen stated that it was not known at this
slage whethar a further CPC would be required. The Corporation wolld work with the
majority land owners concerned and would be preparad 1o use compulsory powers If needed,
3 See pppendices 1 and 2 of DCID, : '

7 Gpe Appendix 5 of DCLD. :

3 1nspector’s note — the phase 2 appralsal was intended to provide a vaiuation of the land,
based on an assumed developer’s profit of 25%. The antlcipated capital recelpt for disposing
of the land is includad in the phase 1 appralsal.

- be ta mr m ok marrs el Tamsmemathar e s b te se w4 eb A4mess aa o, %%
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residual land value. The appraisais shoew that Tesco has gn incentive 1o deliver,
or procure delivery of, the whole scheme.

3.24 In early 2010 the Corporation instructed a joint Advisory Lo nsortium (JAC) of
eonsultants to review Indepencently the Gl Hearr appraisals. The JAC appralsal
of phase 1 indicated that it would be vieble with a profit of £12.4 miliion or
nearly 16%". Furthermore, i addition to the anticipated developer’'s profit,
Tesco wouid benefit from an unquantiflable trading benefit from having a new
and bigger store. The JAC appraisa! of phase 2 alse shows a positive residual
land value.

3.25 The relevant policy test, set out in paragraph 22 of Circular 06/2004 and in
paragraph 12 of Appendix D, is that there should be a reasonable prospect of
the scheme belng delivered. Whilst there can be no certainty that the -
developmeant will happen, there IS no noficy regulrernent to dermonstrate
certainty. There is & very good prospect that the Corporation’s proposals will
bring about the regeneration of the Order lands. No proposals are being
promoted by anyone else for any alternative form of developmeant,

The need for compulsory acquisition

3.26 Compuisory acquisition is required so that the Corporatlon can achleve its
statutory objective of bringing about the regeneration of the LLV, During 2005
and 2006 the Corporation met with the developers which were, at that time,
promoting the redevelopment of the Trad land, The Corporation’s view that a
more comprehensive approach was needed was explained repeatedly. In
January 2007 Altch Group and Genesis Housing Group appealed agalnst non-
deterrmination of their application to develop the Trad land with 530 residential
units above ground floor commercial space.

3.27 In May 2007 the Corporation’s Board resolved to commence work on
regeneration strategy for the land which Is now covered by the LUDB and to
negotiate and seek site assembly®!. The Altch/Genesls appeal was dismissed In
November 2007. The Secretary of State considered that the scheme would
prejudice the effective regeneration of the area, thereby prejudicing the
effective implementation of the broad strategy of the LP to secure the
regeneration of this impertant part of the LLV through a mixed use
development. Morcover, the Secretary of State comrmented that the
Corporation has the powers and means of implementation to secure the
comprehensive redevelopment sought in the Bromiey-by-Bow area’?,

3.28 Foilowing dismissal of the appeal the Corporation called a meeting with
landowners and developers in the area and explalned that it wanted the
landowiers to come together In partnershlp to dellver comprehensive
regeneration. Informal discussions contlpued and In April 2008 & briefing/

3 [nspector's note — this jand is the oversplll car park most of which Is not within the Tesco
application area. This appraisal was Intended to provide a valsation of the land, The
anticipated capital recelpt for disposing of the land |s Inciuded in the phase 1 appraisal,

M Tngpector's nete - The difference between the JAC assessment and that of GL Hearn arose
primarlly because JAC adopted Jower estimates of construction costs — see section T and the
concluslons to the JAC report which Is at Appendix & to BCAD.

“* Ses item 1 within CD46.

% Sas paregraph 14 of the Secretary of State's decision at CD22.
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workshop was held at which there wes 2 presentation on the draft Lupa,
Athough it is understoed that there were further discussions between
landowrers, no joint propesals were aut forward, Tesce then comraenced pre-
soplication discussions regarding a comprenchsive schenme and submitted &
request for 8 Scoping Opinfon. However, in Decembar 2008 Tesco disangaqed
from the discussions and advised that there was no prospect of the separate
landowners promoting a joint comprehensive scheme, '

3.29 By thls stage the Cocporation had approved the draft LUDB and carried out

public consultations on it. In July 2009 Tesco advlsed the Corporation that it
had failed o agree terms with heighbouring landowners and wished to
commence pre-application discussions on the scheme. In September 2009 the
Carporation’s Board conskiered a strategy Jor implernentation of regencration
within the LUDB ares. 1t resolved Lhat developrnent could proceed as two
parcels broadly north and south of Three Mills Lane. In respect of the southern
area, the Board agreed an approach whereby there would be a conditional sale
and purchase agreement from the Corporation to Tesco and & CPO Indemnity
Agreement from Tesco to the Corporation®’. On 7 December 2009 the Board
resolved to make the Order and gave authority to enter into the CPO Indemnity
Agreement™, The Board subsequently approved funding for the acquisition of
those plots not tovered by the CPO Indernnity Agreement™.

3.30 Tesco, advised by GL Hearn, undertook negotiations to acqulre the land in

2007, and again In 2008, but was unabile to agree terms acceptable to its
Board. In October 2009 Tesco made offars for the Trad land and the Elils/Grier
land*. These offers preceded the resolution to make the Order. Despite
reasonabie efforts having been made, nelther the Corporation nor Tesco has
baen able to secure the land by agreement, There Is not a reasonable prospact
of securing the land by agreement within a reasonable timescale.

The requirerments of Circular 0672004

3.31 There can be ne doubt that the land is In need of regeneration. The Inspectoy

who reported on the Aitch/Genesls appeal commented that the need for
regeneration Is very evident from a visit to the area, which 1s characterlsed by a
poor physical environment, including the housing stock, a lack of coheslon due
ro the strong barrler to east-west movement caused by the Ai2 arterlal route, a
iack of any deflnad centre, a deficiency of open space and poor use of the
riverside setting. . He concluded that the need for regeneration is an important
policy directlon of very significant weight™,

3.32 The Corporatlon has made significant efforts to encourage the landowners to

P e L

work together. However, a comblnation of economl¢ circumstances and land
value expectations seems to have rendered this Impassible In respect of
Bromley-by-Bow South. The proposals promotaed by Altch/Genesis were
unaccaptable and subsequenily no alternatlve proposais, other than the Tesco

“Y The Invitatior letter, attendance list and prasentation are at Appendlx 4 of DCIA.
“4 Soe ftem 3 within CD46. |

*¢ The Board report and minutés are at ltem 4 within CD46.

** gge paregraph 8.30 of DC1.

“? Details of the negetiations are set out in the appendix to DC4.

*? Sae paragraph 19.4 of the Inspector’s repert at CD22,

]
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scheme, have been brought forward. There is & clear regeneration vision,
ermbodied In the LUDB. The Corporation’s recengration proposals are of
exceilent guality and are likely Lo be delivered within a reasonable timescale.
The Tesco scheme would bring forward regeneration in compliance with the
planning policy framework and the Corporetlon’s regeneration strategy.
Regeneration Is thus far more jikely if the Corporation acquires the land in order
to enable the Tesco scheme to proceed.

3.33 That part of the Order lands outside the Tesco scheme must be under the
Corporation’s control by March 2013, the |atest date by which the Corporation
will acquire vacant possesslon of the Leycol Printers site”. This is so that the
land car be brought forward for comprehenslve development together with land
to the north, as described abave. There Is therefore a compelling case for the
acquisition of this land. '

3.34 There are unlikely to be impediments to the implementation of the Tesco
scheme. Tesco has indicated its desire to open the new store by June 2012,
Evidence has been provided regarding funding In relatlon fo the park, school
and IDEA Store. Evidence has been provided on viability and developer interest
for phase 2. There s also likely to be signiflcant developer Interest In bringing
forward development at Bromley-by-Bow North, Given the support in principle
of TfL, implementation of the AMJ Is unilkely to be an impediment.

3,35 There may be & need for other consents, such as Stopping Up Orders,
temporary highway closures or diversions, There Is no impediment to the grant

of such consents, which would be sought from LBTH at the appropriate time.

3.36 The Corporation has had regard to the Human Rights implications of making the
Order and considers that thers would be very significant publlc benefit arising
from the regeneration of the Qrder lands which would outweigh the effects on
occuplers and land owners.

Conciusion

3.37 Confirmation of the Order weould be In compliance with national policy to
promote the regeneration of the Thames Gateway and the Bromley-by-Bow
area In particular. Tt would bring forward sustainable regeneration, In an area
specifically prioritised by its Inclusion in the Corporation’s remit, in compliance
with planning policies produced by the Mayor of London and the Council, Itis
highly significant that the objectors do not dispute the need for the regeneration
of the Order lands. Nor do they quarrel with the planning policles which seek
that regeneration by major redevelopment. They do not dispute that thelr land
is needed for regenerative development to take place and they have not put
forward any aiternative scheme of redevelopment or any alternative developer
to Tesco for the land south of Three Milis Lane. |

3,38 There Is a comnpelling case in the publc Interest for the Order to be confirmed.

“® See paragraph 8.69 of DCL.

=
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The Objections

Sectiuns 4 to 7 of the report contain the main poiits made by tha objectors at
the Inguiry and In wrlting, together with the responses of the Corporationr.

The case for Trad (Documents TRD1 ~ TRD15)

Reference Nos and addresses:

Plot 43 - Pelican Whars, 2 Imperial Street

Plat 45 - Imporial House, Pelican Wharf, to the south of Imperial Street
Plots 46, 47 and 48 — Pelican Whaif, to the south of Imperlal Street
Plot 49 - Pelican Wharf, to the south east of mperlal Street

Name of objectors and legal intaerasts:
Hayden Francls Smith and Doretta Milner Smith as trustees of Trad Scaffolding

- Company (H F Smith) Furbs - Owners

Trad Scaffolding Co Ltd - Lessee (ali plots); Occupler (all plots except plot 45)

Legal submissions

4,1 Appilication has been made for judiclal review of the Corporation’s declsion to

4.2

grant planning permisslon for the Tesce scheme. The reasoning, set out In the
Claim Form®, explains why comprehensive development and regeneration
benafits are not securad. If upheld, this would fatally undermine the basis for
the Order and Is a matter relevant to the Secretary of State’s decision. Jr:
addition, it is submitted that the avoldance of an Officlal Journal of the
European Union (OJEU) process for public procurernent and the exclusion of the
Tesco land are legal Impediments to implementation of the scherme. These

palnts are expanded on below™.

The legal submissions made on behalf of Calas and Ellls/Grler (reported below)
that the making of the Order was unlawful are also acopted.

Loss of @ successiil business

4.3 Trad was founded In 1969, It Is part of the Trad Group which provides

4.4

scaffolding hire services from several locations across the UK. However, the
whole of the contracting business is based at Bromley-by-Bow. The contracting
operation has an annual turnover of around £20million and employs around 300
people, many of whom are highly skilled workers. It has the capaclty to
undertake large scaie, complex and specialist work. For example, It is currently
providing scaffolding for the Shard of Glass project at London Bridge and
reguiarly works for London Underground and on medium/high rise local
authority housing contracts, It is one of only 5 companles in and around
Greater London with the capacity to take en projects of this-nature’,

Most of the contracting work is carrfed cut in central and cast London. The
focation at Bromley-by-Bow is impartant. to the company’s abllity to offer a
competitive service. Many jobs require the attendance of staff on a datly basis.
Some jobs recuire attendance during the night se it is important to have a base
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which does not have any restrictions on hours of working. The existing site has
excellent public transport links, belng enly a few minutes from Bromiey-by-Bow
station. Thls Is important to the efficiency of the operation, Trad is a stable
employer and over 60 of its staff have boen with the company for more than six
years. :

4.5 The Corporation suggests that, even If Trad were not to relocate, the potential
loss of jobs would be outweighed by the beneflts of the scheme™. That is the
wrong test to apply becayse, for a CPO, there must be a compelling case in the
public interest. Moreover, if only phase 1 of the scheme were to come forward,
the net gain In jobs would be minimal and potentially negatlve. Trad's business -
is of strategic Importance to Bromtey-by-Bow and to London as a whole, If
there is a real risk of significant harm to, or foss of, Trad’s contracts and
business operation then the Order should not be confirmed.

Lack of alternative sités

4.6 Trad occupies & slte of about 1.23ha (3.05acre) comprising an open yard, a two
storey office building of just under 800sgm and a single storey office building of
around 78sqgm. The single storey building is let to Automec on & short term
basis™. In consldering relocation, the requirement is for a site of similar size.
Trad must have regard to the drive time for HGV deliverles because of the need
to avoid additiona! shifts for drivers which would add to pperating costs. The
accessibility of any potential slte to its staff, many of whom travel to work by
public transport, is also important. The most suitable location Is east Landon,
extending out along the A1l3 to Beckton, Barking and Dagenham, There are
slgnificant set-up costs for a new depot and for this reason a freehold site Is
preferred. If relocation were to a leasehold property then the company waould
seek a period of at least 10 years without having to contemplate further
upheaval®™,

4.7 ‘Trad instructed surveyors to Investigate aiternative sites following the
" submission of the Tesco planning application in Nevember 2009. The site
search involved circulars distributed to commercial property agents, use of
websites, an advertisement In the Estates Gazette, regular contacts with local
authorities and approaches to occupiers of sultable properties. Following the
making of the Order a direct approach was made to the Corporation on 12
March 2010 but no sites were ldentlfied at that stage®,

4,8 The Corporation has a statutory duty under $146(2) of the 1980 Act to assist
those potentialfy affected by a CPQ with finding a site for relocation. Circular
06/2004 advises that where existing users are affected by a CPO an Urban
Development Corporatlon (UDC) will be expected to indicate how it preposes to

=2 Inspector’s note ~ In answer to a question from Mr Corner, Mr Allen stated that the
economic and regeneration benefits of the scherne would outwelgh any loss of jobs at Trad, If
that were to accur. | '

5% See sectlon 5 of TRD3. :

5% Inspector’s note - in answer to @ question from Mr Steel, Mr Murray stated that o move to
leasehold premises would be a compromise on Trad's part, '

3 Inspector's note - see section 6 of TRD3 for detalls of Trad’s site search. In answerto a
guestion from Mr Steel, Mr Murray confirmed that the requirement |5 for a site of 3 acres.
Whilst some of the advertlsements soughk sitas of 1 to 3 acres, this was because, in ordér ko
attract the widest response, it was hetter not to be top spacific in the ssarch criteria.




CPC Repert LON 023/E5900/005/003
assiss them to relocalte, The Corporation has failed in that duty. 1n answer to
the enquiry frora Trad’s surveyor, the Corporation advised on 14 April 2010 that
it did ot hoid any sites which rould be sultable 2s relocation prosositions for
Tracd%. Mowever, the site which the Corporstion has relied on since 22 3uly
201.0 as the besl option for relocation is Hindmans Waey (Wast) {HWW} which is
owned by the Corporation. [ is to the Corporation’s discredit that 1L seeks to
rely on this site now when it was rot prepared to bring it forward at an earlier
stage. '

4.6 The attitude of the Corparation has been lamentable. On the first day of the
Inquiry it Introduced 5 new sites which, It asserted, were suitable and available
for Trad. On the following day is case changed and it said 2 of the sites were
not available®®. It seems unlikely that the position on these sltes had changed
within 24 hours and it appears that the Corporation was putting forward
evidence without undertaking elementary checks as to whether the sites were in
fact available. Moreover, in cross-examination of the Corparation’s planning
witness it hecamne clear that there had been no investigatlon of the planning
sltuation In refatlon to any of the suggested sites™.

4.10 Trad‘s comments on the sultability of the sites put forward by the Corporatlon
can be summatrised as follows™:;

Ref Site Site Miles Terms Trad’s comments
Area from
(acres) City

3  Kuehne 1.6 with 4.9 tease to Ock 5lte too small, lease

& Nagel office 2013 - too short, too far
building®* potentially fram public transport.
longer

4  Hindmans 3.95 9.9 Frechold or Site unsurfaced,
Way {not all leasehold remediatlon in
(East) available)® Progress, no terms

available.

-

5? See the email of 14 Aprl 2010 at Appendix 5(c) of TRDIC.

M fnspector’s note - ‘The rebutlal proof of evidence of Mr Astbury {Dacument DC4A) was
submitted on day 1 of the Inquiry. The updated rebuttal proof (DC48) shews two sites,
numbpered 11 and 12 on the scheduic at Appendix 1, 8s having been withdrawn.

% Inspactor's aote - In anawer to questions from Mr Steal, Mr Allen accepted that he did pok
know the planning histary of the varlous suggested sltes. However, In his oplnion they
appearcd to be suitabie for use by Trad.

% Tnspector's note - the referahce numbers, site areas and distances from the Clty are taken
fram the scheduie at Appendix 1 of Mr Astbury’s updated rebuttal proof of evidente, {DC48},
which contains further details regarding ownership and transport Hnks. The Trad comments
are set out in Appendlx 1 fo Mr Murray’s response to the rebuttal {TRD3C). Site locations and
individual site plans are at DC14. '

" Tnspector's nate - in answer to a question from Mr Steel, Mr Astbury accepted that Trad
has & requirement for 3 acres and that this site would not be suitable unless combineq with
part of the adjcining AXA site {sitg 5),

.
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AXA, Spiit larger  10.0  Lease for 2to 5 Lease too short.

5
Chequers  slte 88 years, break
Lanc required options for
development®
& Beam spiit targer 10.6  Lease for 8 years Leese 0o short, no
Park site as ' with bresk security of tenure, too
required®? aptlon thereafter far from public

transpark, outer limit
of travel distance.

g8  Denver Up to 7.0 11.7 lease forupto ~ Believes lease of only
Industrial 10 years 8 years Is available
Estate which fs too short.
Travel distance too
greatﬁs.
9  Albert 2.7 7.1 Lease for 10 See note®®
Island years, break
Basin after 8 7
10 Armada 2.5 6.9 Lease for 10 Site too smalt, break
Way, years, break perlod too shot, un-
fieckton after 2 (for new  suifaced site.
river crossing)
13 Carisberg 1.0 4,4  leasehold Too small, no terms
Tetley avallable.
14 Hindmans 4.35 9.9 Freshold See paragraphs 4.11
Way ‘ to 4.13 below.
(West)

e o -~ .y

2 Inspector’s note — in answer to 8 question from Mr Steel, Mr Astbury advised that the
London Development Agency (the slte owner} has another potentlal occupier which requires 2
acres, He accepted that the remainder of the site would be too smal. '

& Jhepactor’s note -~ in answer to a quastion from Mr Seeel, Mr Astbury accepted that the
Jease period would Involve Trad In 2 double move,

£ Tnspector's note - In answer to a question from Mr Steel, Mr Asthury advised that the site
axtends to 25 acres and is scheduted for phased residential development. The Londen
Development Agency (the site owner) would accept a “lift and shift® clause whereby Trad
could ba required to relocate within the slte. '

% Inspector's note — In answer to a guestion from Mr Steel, MF Hayden Smith gstated that he
had personal experieice of travel delays due tv congestion on the A3, Locatlons to the easl
of the Goresbrook Intaschange, such as the Denver Industrial Estate, would be unacceptable
because the addltional travel time would disrupt the shift patterns of Trad's drivers.

' Inspector's note ~ Mr Murray did not comment on this slte, Mr Steel submitted docisments
relating to the location of the site within the Public Safety Zone of London Clty Airport (TRDS,
TRDS and TRDS). In answer to a questlon from Mr Steel, Mr Astbury commented that the
presence of runway fanding ights wlthin Site 9 need not prevent its use by Trad as the
landing tights could be protected by fencing. In answer to a question from Mr Steel, Mr
Hayden Smith commented that the site was impractical, Headlights and flashing safety lights
on Trad’s vehicles would confict with alrerafi landing lights. The site wauld be subject to an
unacceptable tevel of aircraft noise.
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15 Barking Split larger 8.3 Lease for 10 No ierms availabie
Riverside  site as years, break
- requlred after 4 for DL
' construction if
required®’

4.11 HWW Is now regarded by the Corporation as the best potential relocation site.
On 24 Auqust 2010 Tesco submitied an outline planning application for the use
of the site for open storage with ancillery office space together with
improvement works to Hindmans Way. On 28 September 2010 the
Corporatlon's pfanning commitiee autherised officars to grant planning
permissfon, subject to consideration of any further consultation responses
recelved betore 11 October 2010%, However, there are a number of
complexities and uncertaintles assoclated with making the site available.

.12 The day before the Inguiry resumed the Corporation established that land -
required for the highway works is in third party ownership. On the final day of
the Inquiry it emerged that two olher third parties have interests, Matters to be
resolved Include legal agreements with TGD Ltd (TDG), whose land Is required
for the highway improvements, obtaining planning permlsslon‘and discharging
pre-comrmencement conditions, dralnage, flood risk Issues, Health and Safety
Executive limitations In relation to adjoining uses, site clearance®™,
docontaminatlon™, relocating a large (and iocally listed) hopper and obviating
the lack of public transport. The Corporation states that resolving these
matters would be straightforward. However, little welght should be attached to
such unproven assertions, Pravious evidence submitted by the Corparation
regarding alternative sitas has not proved to be rellable on closer examlnatlon.

4.13 The burden of proof is on the acquiring authority to show that the sites on which
It relles are suitable and available, 1t has falled to do s0. The evidence before
the Ingulry shows that there are at present no sites which are sultable and
avaitable for relocation. The double move option would be unacceptabte
because it would disrupt the stabillty and effectiveness of the buslness, It
wauld not be reasonable to conclude that It is likely that HWW will be suitable
and avallabte by July 2011, as proposed by the Corporatlon, The uncertainty is
too great. The cause of the uncertainty is the Corporation’s late move to assist
Trad with relocation. Had the advice of Circular 06/2004 been followed, the
Corporation would have started this process before seeking compulsory
purchase powers,

=

5? Inspector's hole - in snswer to a question from Mr Steel, Mr Astbury stated that the hreak
clause would be after 3 vears. '

8% 5aa DCLE for a description of the proposals, The Committee teport is at Appendlx 2, there
I an addendum report at £C18, a revlsed highway layout at DC20 and a draft planning
commilttze minute at DL22, |

% lnspectors note - duiing my sie vislt T saw that there are culveris or simBar siructures on
the land. At the resumed Inquiry ! asked whether there was any fuither information abaut
these struclures, No further information was avallable aithough they &re shown en DC2O.

0 gae the Environmentas Risk Assessment at TRD14.

o .-
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Compulsory purchase not a last resort

4.14 Trad Is fully in favour of the regeneration of Bromiey-by-Bow, including the
redgvelopment of its own site. However, paragraph 24 of Circular 0672604
states that before embarking on compulsory purcnase; and thioughout the
preparation and procedural stages, acquiring authorities should seek fo acguire
tand by negotiation whierever practicable. The compulsory purchase of land 18
intended as a last resort In the event that ttempts to acqulre the land by
agreement fail. The Courts have been astute to imoose a strict construction en
statutes expropriating private property”, '

4.1% Tn 2006 Trad entered an agreement under which Aitch Group submltted a
planning application for the developrment of the Trad land. Had permission been
granted, Trad would have been able to relocate In its own timescale to sites that
were available st that time, In November 2006 Trad accepted an unconditional
offer of £30million from the Corporation. Goticitors were instructed but the
Corporation subsequently withdrew In January 2007 because Board approval
was not glven. Discussions were then held between Altch Group and Tesco and
in July 2007 terms were agreed for Tesco to purchase the property for
£27mllion plus a top up if the Altch/Genesis appeal was successful. Agaln
sollcitors were instructed and contracts prepared but Tesco subsequently
withdrew. From spiing 2008 there were further negotiatlons and terms were
substantially agreed. However, it subsequently seemed that Tesco’s Interest in
vhe scheme waned due to the economic climate’, :

4.16 In each case nothing was done by Trad to cause a change In clrecumstances, no
reasons were glven for the withdrawal of the offers and neither the Corporation
nor Tesco came back with lower offers or revised terms™, [n each case the
negotiations had reached an advanced stage before belng broken off by the
Corporatlon/Tesco, In October 2009 a further offer was made by Tesco. This
was less than one quarter of the offers made previously and was considered to
be derisory™. No reasops were glven as to why the offer was 5o different, At
this stage the scheme had not been finalised and was subject to objection from
important consultees. Moreover, the 5106 terms were not known and the
propasals made ne mention of relocation. Conseguently, Trad did not consider
that any meaningfut and considered response could be made. In any event,
rhero was na follow up of the offer, either by the Corporation or by Tesco. The
fast tracking of the Order has not allowed sufficient time for a transaction of this
complexity to be concluded,

4.17 Trad remains witling to hold negotlations regarding its site. If the Secretary of
Seate declines to conflrm the Order this wiil have the effect of causlng the
parties to come together to arrive at a negotiated outcome. The history shows
that acquisitlon by agreement has always been practicable. During the period

- -

- ™ R (on the application of Salnshury’s supermarkets Ltd) (Appellant) v Wolverhampton City
Councit {2010] UKSC 20

’f The history of these discussions is sak out in secllon 7 of Document TRD3.

*3 Ynspector's note — these points were confirmed by Mr Murray In answer to questions frem
M¢ Steel.

 Inspector’s note - Mr Murray’s comment that the offer was derlsory was made in response
to a question from Mv Steel, Mr Steel explained that the figure Itself is not a rmatter for the
Secratary of State, his inteation was to show how the necotlalions had been conducted,

18
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from March to July 2010 it was Trad that was making most of the effort Yo finc a
suitable relocation site. it is not disputed that this was a fuil and genuine
search. The failure to reach agreement lies whally with the Corporation and
Tesco. Had proper negaliations taken place, the timing of vacant possession
would have been the subject of discussion. [f subjected to commpulsory
acquisition Trac would lose control over the Liming of relocation and wodle have
only a short period in which Lo vacate the site. The timing of any relocation is
of great importance to the survival of the business because of the need to
provide continuity of service ta clients engaged in major construction projects
and so that the company tan bld for new contracts in the knowledge that it will
have a yard to operate from.

4.18 Moreover, making the Order before undertaking prlvate negotiations puts Trad
at an unfalr disadvantage in that any valuation of the land following CPO would
take no account of the scheme for which the CPO Is being made. The process
undertaken by the Corporation has not complied with the Circular, with the
protections of the ‘common law or with Artlcle 1 of Protocel 1 of the European
Conventlon on Human Rights (ECHR). The Order has not been made as a last

- resort and should not be confirmed.

Lack of commitment to comprehensive delivery

4.19 Tt is clear from minutes of Corporation meetings’” that the scheme has been
designed to avoid the OJEU process. That process operates In the pubiic
interest In that It promotes competition between developers with the poteatiai
to bring about a better scheme. The delivery of comprehensive development
tan then be guaranteed by a development agreament, The Secretary of State
shouid not approve a CPO which seeks to avold a procurement process which is
required by European law.

4,20 The consequence of the avoidance of an OJEU process is that the Corparation
has not been able to insist on a development agreement. The need for a
comprehensive approach underpins the whole policy context for Bromley-by-
Bow and was one of the raasons why the Altch/Genesis scheme was rejected.
However, in the absence of a davelopment agreetment there Is no mechanism 0
ensure that comprehensive development |s defivered, Officers of the GLA were
satisfied that the scheme, If completed as a whole, would represent a
reasonable halence of uses. The draft heads of terms of the 5106 Agreement
consldered by the GLA Included a commitment to the timely delivery of all
phases of the development™, There is no suth tommitment in the final
Agreement and the Secretary of State cannot be confident that the balance of
uses how proposed will actually he dellverad.

4.21 Confirmation of the Order would amount to a subsidy to a prlvaie developer
through the use of public powers. Tesco would avold hsving Its own land
acquired at “no scheme” CPO values. 1t would then get the benefit of the _
martiage value of It own land togather with the land acquired compuisorlly. It
could self on the phase 2 land to another developer or sell the land back to the
Corporation under the terms of the CPC indemnity agreement. In either case

* See CDM46.
7> Sea paragraph 9 and last bullet peint of paragraph 27 of CD54.

T
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this wouid be at an uplifted cpen maiket vajue. Tesco would thereby gain an
unfair advantage Lo the detriment of existing land owners.

4.22 Viabllity, whilst 2 necessary condition for cevelopment, dogs not guaranice
detivery. There may be many reasons why a deveioper decides nok to proceed.
In the absence of a deveiopment agreement a develoser capnot be compelied
lo deliver anything. In this case nejther the S106 Agreernent nor the CPO
Iindemnlty Agreement requires Tesco 1o carry out development of any part of
the scherne. "The Implementation of the scheme would be entirely in the hands
of Tesco, hot the public authority, It Is accepted that there Is a reasonable
prospact of phase I coming forward but not the later phases. There is no
funding commitment to the fitting out of the IDEA Store or the construction of
the school 2nd its playing fleld. Whilst 11 shops would be constructed to sheil
and core, the letting of the shop units wauld be risky”? and the 3 units along
Imperial Street would be particularly hard to let as there would initfally be lictle
footfall here. There would be dlifficulties in letting the 81 elements of the
scheme’™, The Hotel Needs Assessment indlcates that there is & lack of
quantitative need for the hotel and there is limlted evidence of operator
demand”.

4.23 The residentiaf phases wouldg be burdened by substantlal $108 payments and by
£1z2milllon of abnormal costs associated with roofing over the petrol filling
station to enabfe residential development above, There is greater profitability in
phase 1. Any revised proposals for phase 2 would be assessed on their own
merits, without the benefit of any of the phase 1 profit and without the
opportunity to address any of the shortcomings of phase 1. For example, a
revised scheme might omit features such as the hotel, the high rise housing or
the housing above the petrol filling station.

4.24 Deilvery of phase 1 alone would see large parts of the site left vacant and
surrounded by heardings. Little weight should be attached to expresslons of
interest from potential hause bullders because these do not give any
coramitments. If the Order were confirmed, there would be potentlal for the
phase 2 [and to remain vacant for some time, The “buy back” clause of the
5106 Agreement would be of little practical benefit because, Iif phase 2 proves
not to be viable, 3 mere change of ownershlp wolld not make it viable.
Moreover, there is no evidence that the Corporation would have the funds to
buy back the land at its open market value.

4.25 There is no requirement, in planning terms, for a superstore of this scale. The
superstore should not therefore be regarded as part of the regeneration benefits
of the scheme. The housing is a policy requirement byt thera is no housing in
phase 1. Few of the claimed regeneration benefits would be reallsed unless the
whole scheme were to be carried out.

Lack of compeffing case on the planning merits

4.26 The scheme proposals would provide Insufficient housing, would be of poor
design and wauld at best achieve the bare minimum that could be described as

PRSI N

" Sea paragraph 4.41 of appendix 6 ko DCLD,

¥ Inspector's note - Mr Kapler accepted that the 81 element wottld be difficutt to let in
answer to a question frem Mr Steel. See also paragraph 9.16 of DC5.

¥ Seq parezgraphs 29 - 31 of CL/EGA.
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3 dlstrict centre. The LUDBS states that housing will be recuirad above the
superstore and that there should be lower density family housing i the south
east part of the site®®. There would be 16 housing zhove the store and none in
the south east part of the site which would be sccupied by the schoot and part
of the superstor_ea‘. The committes report notes thet the progoescd density of
a8 dweliings per hectare (dph) would be at or below the Jower range of the
density guldelines due to the size of the superstore and the lack of housing
above it2. 1In fact the density wouid be substantlally below the level of 275dph
which, according to the OAPF and LUDP, is the density most housing In this ares
should be designed to%. This supports the view that the scheme would fail to
make effective use of the Order lands and would not make adequate provision
for housing.

4.27 The design of the scheme has been criticised by the Commisslen For
Architecture and the Bulle Environment (CABE). Commenting on the pianning
applicatlon CABE expressed concern that the slze and positlaning of the
superstore would compromise the chances of this development Integrating with
the surrounding communlty and regenerating the arga® :

4.28 The OAPF states that development in the Bromley-by-Bow sub-area could
deiliver around 6,700sgm of new retall space of which 5,000sqm couid be
provided through the relocation of the existing Tesco store®™, The scheme
would provide a very large superstore with a floor area of 11,377sqm, double
the size of the existing store. Planning Policy Statement 4. Pianning for
Sustainable Economic Growth (PPS4) states that district centres will usually
include 2 range of non-retaliservices as well as local public facilities such as a
lirary. There is real uncertainty over the provislon of the IDEA Store and no
commitment: to providing non-retall services at any stage. A district centre is
no reore than a possibility, even in the event that the whole scheme comes
forward.

Lack of urgency

4.29 There Is no urgency In relation to the Olympics. Indeed, there is no urgency
whatsoever other than the general objective of securing regeneration within this
part of London®. There Is no evidence of pressing need for any of the Individual
elements of the scheme. There has been a rush to get the Order confirmed
without discharging the statutory and policy obligations of the acquiring
authority. A more careful approach would have allowed for alternative schemes
to be considered, a better mix of uses and better prospects for the achievement '
of comprehensive development.

hr—

- ————

8 gop sections 4.1 and 4.2 of CD15.

81 A plan showling aspects of the schame which depart from the LUDB is Included at appandix
11 of TRD2A.

% Gee paragraph 2.92 ¢f CD48.

€3 Sep paragraph 4.133 of (D19 and section 4.2 of CD13,

® Sep appendix 7 of TRO2A,

8 Spe paragraph 4.136 of CD19,

& epector's note — in answer to my questlon, Mr Allen stated that thera is no relatlorship
between the delvery of the scheme and the 2012 Olymplc Gemes. He comineniad that the
regeneration of Bromiey-by-Baw does form patt of the wider regeneration of the Olympic
Fringe as part of the Olymplc legacy. In answer Lo guastians frorn Mr Steel, he accaptad that
there is no contractual reason for urgency.

23
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Conciusions

4.30 Tne Corparation accepts that regengration includes the preservation of existing

5:-

jobs. However, confirmation of the Order would resull in & loss of jobs and risks
taking land out of active use, Ieaving it undevalopad. Thete is no commitmanl
to the funding of the school or the IDEA Store and no commitment to the
residentiat elements of the scheme. The scheme does not secure the claimed
regeneration benefits, There are many impediments to implementation, both of
a financial and a fegal nature. The acqulring authority has not sought to acquire
land by negotiation and tha use of compuisory powers is not a last resort. The
clalmed benefits would not outwelgh the Inevitablie harm which would be caused
to Trad, its skilled workforce and the local area if the Order were confirmed. '
There Is no compelilrig case in the public interest and the Order should not be
confirmed. '

Response by the Corporation to the case for Trad

The subimissions regarding OIEU

51

5.2

In September 2009 the Corporation decided to promote the regeneration of
Bromley-by-Bow South by entering two agreements with Tesco - a conditional
sale and purchase contract and a CPO Indemnity Agreement. The Corporation
1s a short iife body charged with making speedy progress on the regeneration of
east London. It is aware of the delays that would be assoclated with foliowing
an OJEU process and s confident that the above agreements, together with a
5106 Agreement and appropriate planning conditions, would be highly tikely to
detiver comprehensive regeneration®’. An OJEU process Is only required if there
is procurement of public works, In this case there will not be procuremaent of
public works so it cannot be said that the approach taken by the Corporation is
unlawful. It Is right to say that if there had been a development agreement
then an OJEU process would have been regulred. However, a development
agreement couid not guarantee comprehensive redevelopment, It could only
require redevelopment to take place if it were viable.

It is highty uniikely that anyone, other than Tesco, would carty out the
redevelopment of the Order lands®. It would have been open to the objectors
to approach other potential developers to see If they were Interested. However,
at no stage of the Inquiry has any suggestion been made that any other
developer would be willing and able to secure the regeneration of the Order
lands.

The rafocation of Trad

53

Trad has recognised the importance of regeneration for several years and has
actively promoted the radevelopment of its own site. The histaory of

negotiations has been described in the evidenca. This Is not a company which
Is determined to stay at this location. On the contrary, it has long recognised

%’ See paragraphs 8.23 to 8,25 of DC1.

% Inspector’s note ~ in answer to my question, Mr Napier stated that, notwithstanding the
buy back clause tn the CPC Indemnity Agreement, It was very unlikely that anyone other than
Tesco would carry out the scheme because any other developer would first need to acquire
the Teseo fnteresie in the Order lands,

ey
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the inevitabillty that it will have to move, This does net suggest thiat Trad is
overly concerned about being able to relocate when the need arises.

5.4 Even if the conclusion were reached that Lthe emrployment now on the Orcer
iands may be lost, the right course of action woukl be ©o confirm the Order.
The scheme would provide 412 jobs®® (fuil tlme equivalent) plus further un-
quantified jobs In the school and 1DEA Store. This employsnent gain wouid
substantially outweigh any loss of jobs on the Trad site. Moregver, there are
many other advantages of the scheme which would secuire regeneration at
Bromley-by-Bow South and act as a catalyst for further regeneration,

5.5 That said, the Corporation conslders that there are suitabe alternative sites for
Trad. With regard to Trad's requirements, It has been accepted that there Is no
specific calculation justifying the suggested need for a minimum jease term of
10 years and that, if setting up costs were Incurred which were hot reflected in
the slte value, then this would be covered by a disturbance payment®. The
avidence regarding Trad's requirarnents has not all been conslstent, for example
the issues of whether or not the yard and office need to be on the same sitest
and whether any leasehold should be protected under Part 1 of the Landlord
and Tenant Act 1954,

5.6 Dealing first with the sltes other than HWW, Beam Park (Slte &) is & 25 acre site
which is clearly large enaugh, A lease of 8 years is available, with break clauses
theraafter. This Is @ substantial period. Any lease would be subjed to a "ift
and shift” ctause but that would only require Trad to move within the site, not to
leave. Trad sug%ests that public transport is Insufficient but bus services are
available nearby®. Denver Industrial Estote (Site 8) Is a 7 acre site with an 8
year lease available. 1t Is suggested that the site Is too far from central London.
However, an emait of 11 June 2010 shows that Trad’s surveyor was content to
Investigate this site further®, In any event, It is only 11.7 miles from cential
London, which is not far heyond locatlons which are accepted as belng suitable.
Other sites are available for shorter perlods and could allew Trad to make a
double move. Whilst the company wolld prafer to avoid this, it wouid be
compensated for any loss,

5.7 It is argued that the planning status of the various potential relocation sites Is
unknown. However, there is no evidence of any planning impediment to the
use of the sites in question. Moreover, the Corporation would be the

- P

85 See paragraph 9.22 of the commlttaa raport (CD49) which states that the superstore would
provide 229 mere jobs than the exIsting store and that the hotel, fiexible retall and
commercisl units would provide 183 jobs. .

P Inspector's nete - in answer to a guestion from Mr Corner, Mr Murray accepted that there
Is no tagic In the figure of 10 years; rather it Is a question of what i 2 reasenalbile peried.
Mr Murray commented that Trad is belng flexible and that other lzasehold premlses |n the
Trad group are on leases of at feast 15 years. '

% Tnapector’s note - ih answer to my question, Mr Hayden Smith stated that it was very
impoitant for the office to be on the same site as the yard because supervisars need to
ensure that the correct materiels are dispatched te slte and so that instructicns can be given
to the scaffalding teams, Mr Cornar centrasted this response with Mr Murray’s evidence al
paragraph 6.3 of TR0,

. 52 3pa the table In appendix 1 of DC48 for details of public transport availability for 2il the
suggested relocabion sites.

3 See parecraph 4.11 of DC4S,
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determining authority for all stes other than Albart Island Basin (Site 9).
Securing the relocation of Trad would weigh heavily in favour of the grant of
any nlanning permission that may be required.

5.8 The site at HWW was referred Lo in the Corporation’s evidence at the start of
the Tngulry and has subsequently been the subject of further detafled work. It
i5 In the ownersnip of the Corporation. It extends 1o 4.35 acres and ls therefore
large enough, It I8 not argued that HWW is beyond a reasonable travel distance
to centrai London. The concerns raised by the objector relate to delivery rather
than the principle of suitability. '

5.9 As described above, an application for outline ptanning permission, deslgned to
meet the requirernents of Trad, has been submitted to and considerad by the
Corporation. " Authority has been delegated to officers to arant outline ptanning
permission subject to no objections raising new material considerations being
received by 11 October 2010, There Is no reason why planning permission
should not be grantad. The proposal includes the widening of 130m of
Hindmans Way so as to Improve access to the site. There has been no
suggestion that this would be Impractical.

5.10 The widening would require third party Jand in the ownership of TDG. However,
TDG is abliged by an agreement under $16 of the Greater London Council
{General Powers) Act 1974 to convey the land to the London Barough of
Barking. The Borough wishes the land to be conveyed to the Corporatlon and
TDG 1= willing to do so®. Consequently, TDG’s ownership Is not an impediment
to dellvery of this site. The road alignment shown on the lllustrative alan
submitted with the application would aiso reguire land in the ownershlp of
Cemex. A minor adjustment to the layout, as shown on the plan before the
Ihquiry™, would avaid any need for this land. There are certain other third
party Interests and the Corporation wiil Inform the Secretary of State of
progress In relation to thefr acquisition®,

5.11 The objector raises concerns regarding contamination and flogd risk, It s clear
from the addendum committee report®’ that the Environment Agency has
considered these Issues and ralses no objection subject to approprlate planning
conditions. It is argued that the site is less favourable to Trad than the exlsting
site at Bromiey-by-Bow but It s not suggested that it is unsultable. To the
extent that It may be a less valuable site, that is a matter which would be
covered by compensation. :

5,12 The Corporation has set out a programme for the approval of reserved matters,
the discharge of conditions, the carrying out of highway works and the
preparation of the site for cccupation. It is a conservative programme whlch
has not been challenged by the objector™. The Corporation undertakes not to

——— et

1 See paragraphs 2.13 to 2.20 of DCIE.

= See DC20. ,

% Inspector's note — after Mr Allen had given his supplementarcy evidenca on HWW, Mr Comnar
advised the Taquiry that informatien had come to light regarding two further third party
interests. There was an expectation that contracts woutd be exchanged for the acqulsition: of
one of these Interests. Another party may have rights of serme s6r1. These matters wouid
not be resolved before the ciose of the Inquiry.

% See paragragh 2.1 of DC1Y,

% Swe paragraphs 2.8 to 2,12 and 2.21 to 2.25 of DC1E.
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take possession of the Trad land before tha later of (a) @ date 5 months after
the confirmation of the Order: or (5) 31 July 2011%%. It has been suggestad
that the Corporation should give an open ended commitmant not to take the
land bafore HWW is availabje. That 15 not accaptable. The regeneretion of
Bromiey-hy-Bow is promoted by pianning policy and shoutd be brosght forward
413 quickly as passible™. The Corporation has behaved raasenably in allowing a
substantial period before taking possession, There would be sufficient time for
HWW to become avaltable or for Trad to make other arrangements.

fiegotiations

5.13 The Corporatlon’s general case regarding the history of negotiations and the
need for compulsory acgulsition applies.

5.14 Tt is clear that discussions with Trad have taken place over several years,
However, those discussions have centred on Trad’s desire to secure a proporion
of the development value secured by the comprehensive regeneration of
Bromiey-by-Bow South. They have not focussed on the amount which Trad can
expect £o receive on compulsory purchase. Itis not the intention of Circular
06/2004 that a land owner should secure & purchase price which exceeds
compuilsory purchase compensation. 1t is argued that Trad would recelve anly
compensation under the compensation code and It is suggested that this would
be unfalr in relation to Tesco's position. However, the objective of compulsory
purchase Is to facilitate development in the public Interest. Compensation has
heern set at a level which Parllament deems suitable.

5,15 Negotiations with Trad have taken place, and are taking place, but agreement
has not been reached. It is plaln that compulsory purchase is needed Ih order
to complete land assembly. -

Criticiemns of the scheme

Further points in relation to the proposed superstore and district centre were
made on behalf of Colas and Ellls/Grier. The Corporation’s response on that
Issue fs reported in section 7.

5.16 1n relation to housing, much of the objector’s evidence was based on the LUDB.
However, the LUDB Is not Intended to he applied InflexIbly'®'. The Corporation
and LBTH are the authorltles responsible for the LUDB and they have bath
concluded that the scheme complies sufficlently with it and that the proposed
level of housing ts acceptable. The objector’s malin criticlsm s that there would
be no housing above the superstore. The Corporation has produced evidence to
show that such housing would not be viable*®, Whilst it is true Lo say that ne

[T ————

* The undertaking |s given at paragraph 130 of the tlosing submissions on behalf of the
Corperatian (DC23).

0 Inspector's nate - in answer to questions from Mr Stael, Mr Allen stated that an
undertaking with no deflned end date would not b2 acceptable. He stated that the
Corporatian considers the date of 31 July 2011 to be reasonable. It would malntain the
Corporation’s project timetable, '

“ See paragraph 2.2 of DC1C.

2 Inspector's note —~ In answer to my questlon, Mr Napier stated that a costly transfer deck
wauld be needed above the store in order to support the smaller construction grid required
for a resldential scherme. In hig opinion tha residentlal vzlues achlevabla in this location
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detalled figures have baon provided, there is no other scheme in prospect which
would defiver houslng above the storp. 1t Is also suggested that there should be
housing in the south west corner of the site. That would be inapproprizte
because housing above the IDEA Store would overshadow Imperial Square.
Mareover, any Lnits within an easy/west block at this polnt would face girecily
north or, alternatively, over the railway lines to the south’®”,

5.17 Finally, it Is suggested that there should be housing in the south east part of the
slte, between the store and the river. That is where the school |s propased.
Evidence has been provided regarding the ratlenale for this location, as opposed
to the position nerth of Three Mills Lane Indicated [n the LUDB. The proposed
location would enable the school to be preovided sooner; complement the
community facllltles in the district centre; provide a better relationship between
the school and the proposed park and allow the district centre parking to be
used by visitors to the school'®™. In any event, the proposed location would not
result In a less of housing overall because the site north of Three Mills Lane
would be available for housing as pait of Bromley-by-Bow North. Housing
above the school would be inappropriate because a play space is proposed at
roof level and hecause the overall helght of the building should respect the
setting of the nearby listed bulidings.

5.18 Turning to design, the objector reiles on the views of CABE but has not brought
forward any Independent design evldence, The urban design approach has
been described In the evidence'®, The Corporatlon considers that this would be
a scheme of deslgn excelience. It has attracted the support of the Mayor, who
Is advised by Design for London.

Prospacts for dellvery of the scheme

5.19 The Corporation’s general case relating to the prospects for the Implementation
of [ts proposals applies,

6. The case for Colas and Ellis/Grier (Documents €L1, EG1, EG2, CL/EG1 -7)

Referenca Nos and addresses:

Plot 2 - Car park, yard and disused electricity sub~station at 30 Hancock Road
Plot 3 - Offices at 30 Hancock Road

Plot 4 - Offices at 30 Mancock Road

Plot 8 - Warehouse and premlses at 30 Mancock Road

Name of objector and legal interest:
Colas Limited - owner

Y ] oL Tl T TR Py L Y Ui —

would aot justlfy the additionat constructlon costs invotved, See also paragraphs 10.12 te
10.16 of DCE

U3 Inspector’s note - these points were made by Mr Collins during his evidence In chief.
' See page 16 of OC2.

" See section 3 of DC2.
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Refarence Nos and addresses:

Clot 38 - Storage yard, hardstanding and land to the west of Imperial Street

Plot 39 — Offices, advertising hoarding and premises known as Clock House,
1 ¥mperial Straet

Plot 40 - Office, storage yard, hardstanding and land to the south of Imperial
Street and to the east of the AL? Slackwal! Tunnel Approach Road

Plot 41 ~ Storage yard, hardstanding and land to the south of Imperlal Sirget

Name of objectors and legal interest:
Keith Roy Ellis and David Joseph Grler - owners and occupiers.

The cases for Colas and £lis/Grier were presented jointly. Other than where
specifically indicated in the text, the lofiowing puints are made onh behalf of both
objectors.

Legal submissions

6.1 It is submitted that the decision to make the Order was unlawful. Full details of
the five grounds of challenge are set out In written submissions*®. The
following is a brlef summary of the arguments.

(1) The case of R (Sainsbury’s Supermarkets Ltd) v Wolverhampton City
Council {20107 2 WLR 1173 establishes the principle that when a
declsion Is made to acquire 8 particular plece of fand compulsorily the
declsion maker may only lawfully have regard to a benefit which will
accrue to other 1and 1f that other Iand has a real connectlon with the
tand includad In the Order. The decision to acquire the Ellis/Grler land
took account of the benefit of works related to the proposed primary
school and also benefits of a general nature related to development of
land north of Three Mills Lane. The decision to acquire the Colas land
took account of various henefits associated with development south of
Three Mills Lane, Including the proposed primary scheol. In neither
case Is there a real connection so these considerations should not
have been takan Into account.

(i) The decision to grant planning permission and the actual grant of
permisslon are void because the Corporation took agcount of
irrelevant considerations, Paragraph 7.1 of Scheduie 1 to the 5106
Agreement contains an obfigation by Tesco to carry out works towards
the provision of a new school, That benefit has no substantlaf
connection with the main development permltted, the superstore, and
shauld not have been taken Into sccount. Paragraph 1.2 of Schadule
1 contains an obligation to enter a further $106 In relation to the land
which i5 to be acquired. Tesco had no Interest in that land at the date
of the Agreement and so could not enter into this obligation. That
provision (and the Agreement as a whole} is void and was therefors
an irrelevant consideration.

{3i) In making and promoting the Order the Corporstion has acted
urdawfully In that it has, in substance, delegated many of is functions

S —ren

% the submnissions are at CL/EGS and there ace folders conisining relevanl authorities at
CL/EGSA (cases) and CL/EGSI {statutes).
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without any authority to do so. It has surrendered its statutory
powers to make declslons and exercise discraetions I favour of Tesco
either doing so itself or having a right of veto over such declsions.

(Iv] Clause 8.3 of the CPC Incemnity Agrecment makes provision for the
rransfer of laingd from Tesco to the Corporation and then from the
Corporation back to Tesca, for the purpose of overriding easements
and other third party rights. Thls would defeat the ordinary
proprietary rights of the partles concerned and would reduce the
compensation payable to them. The clause Is unlawful and contrary
to Article 1 of the First Protocol to the ECHR. It invalidates the whole
process of compulsory acquisition.

(v) The Order has been submitted for conflrmation in a form which will
put the Corporation in a position where it can only act unlawfully.
There are numerous plots where the Order seeks to acquira some, but
not all, of the Interests involved, This iz contrary to the principle
established in Londen and Continental Rallways Ltd v Kent County
Council LT « ACQ/212/2005; CA ~ [2009] EWCA Clv 363

Matters not /n dispute

6.2 1t is not in dispute that the Order land would benefit from regeneration, that
part of that regeneration would incluge a substantial new superstore and that
ancillary development such as Improved pedestrian access, a new road pattern,
landscaplng and publlc open space would be required.

Whether the proposed form of regeneration Is the right one

5.3 The scale of the proposed superstore would be too great and ft would not form
part of a district centre as that term is normaily understood. It would more
than double the sales area of the existing store and would be one of the largest
superstores |n this part of London. The proposed retall floorspace would
significantly exceed that which is envisaged In the OAPF. It would deminate the
new district centre and represent about 92% of the retail floorspace of the first
phase of development. It would also have one of the highest propertions of
comparison goods floorspace with 40% to 45% being dedicated to non-food
goods. The scate and nature of the store means that it would be capable of
operating as a one-stop shop where shoppers have no need to vislt other
facilittes In the district centre. The dominance of the superstore would be likely
te undermine pollcy aspirations for a vibrant mixed use centre consistent with
the CS, LUDB and QAPF. Furthermore, the scale of the superstore places a
limitatlen on the amount of hausing that would be delivered. The proposed
density would be below that required by the OAPF and there would he no
housing above the store or in the south east part of the site'®.

Whether the proposed develfopment will be deiivereq'

6.4 Paragraph 12 of Annex D to Clrcular D6/2004 states that there should be a
reallstic prospect that the land wilf be brought inte beneficial use within a
reasonable timeframe. There must therefore be a cleéar understanding of a
programme of likely regeneratlon and Its important components. It Is accepted

—— g T ] A AT Ba Lt s e e £ e et

" See paragraphs 37 to 57 of the appendix to EG) and paragraphs 13 to 20 of EG2Z.
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6.5

6.6

8.7

6.8

RV

[ Y

that this expoctation applies to the whole of the Order fands'™. The question is
therefore whether the who'e of the proposed development is likely to happen.
Tesco is Lhe only praciicable developer for the first phase. The Secretasy of
State can only be assured that there is a reasonable prospect of developmant
where thore is elther a legal obligation: or an obvious econoniic oF praciical
Incentive. In thls case Tesco is under no obligatien to Impiement he scheme,
hence {he significance of the financlal appraisals,

1t was incumbent on the Corporation, at the time when It resolved to make the
Order, to satisfy Itself that the scheme would be economically viable. It sought
advice from GVA Grimley. The “Tesca Optlon 27 appralsal shows 2 profit,
expressed as a percentage of total costs, of around 9.5%'%, That would not be
a sufficient retumn In relation to the risks of undertaking the scheme. Ifis
agreed by winesses for the objectors and the Corporation that a profit of 15%

" would be at the bottom of the acceptable range. At that time the GVA Grimley

appraisal was the only information before the Corporation. It fallows that there
canriot have been evidence that the scheme would be viable,

In May 2010 the Corporation recelved appralsals undertaken by GL Hearn,
acting for Tesco'?. The appraisa! for phase 1 alone shows a loss of over
£4miltion or around 5%. The reason phase 1 alone would not be viable is that
all of the land acquisition costs are borne by phase 1. The GL Hearn appralsal
for the overall scheme shows a profit of £29milllon, or 15.73%, although the
acguisition costs are the same as those of phase 1. The only inducement for
Tasco to implement the development is because it would be able to dispose of
the tand beyond phase 1 o another developer at open market value. Therels
ho obligation on Tesco to develop and no development partner has been
Identified. There s therefore np evidence that the whole scheme Is Hkaly to be
Irnplemented.

If devejopment does not take piace within 3 years then, under the CPO
Indemnity Agreement, the Corporation could buy the Order lands back from
Tesca. However, that would be at open matket vatue which would include the
marriage value resuiting from site assembly. It would be quite different, from
what Tesco would pay and would be an unjust burden on the publlc purse. Only
the interests acquired would be bought back.. This would not Include the Tesco
interests and would not therefore promote comprehensive regeneration. The
arrangement [s therefore Ineffective and of limited value. Moreover, the
provisions would not come Into effect for 3 years. It is not known whether the
Corporation will exist by then. if not, then these obligations would fall on
future pubiic body. It would be wrong to pass on liabiiities In this way.

There is no evidence as to when the school would be bullt and who would fund
lt. Local authorities are struggling to keep exlsting schools in repair. Whilst the
land and some preliminary works would be provided, the balance of the funding
would be from an unknown source. There is no reasonable prospect of
Implementation in respect of the school. With regard to the hotel, theie is an
axpression of interest from Travelodge. There 1s no other Interest and no
commitment,

A

f"s Inspector's note — this was agreed by Mr Allen, in answer to a question from Mr Barnes,
% See appandix 2 to DCLD,
L% See appendix 5 to DCLD.
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Whether the whole of the Order Iangs Is required

5.9 Paragraph 22 of Circular 06/2004 states that where planning permission has not
been granted there should be no chvious reasen why it might be withhald.
There is no planing parmission, and ro application for planning permissiorn,
relating to the Colas land. It cannot be known whether or not there would be 2
glanning impediment o the redevelopment of the land unti such tme as sonie
specific project is brought forward for evaluation, Confirmation of the Crder in
respect of the Colas land would be clearly Inconsistent with the Clrcular. The
Corporation has not given any reason why that policy should be set aside, it
has simply not addressed the matter.

6,10 It Is not known who the Colas land might be trensferred to, nor what form
development might take or how it might be funded. The Corporation appears to
accept this insofar as the Statement of Case indicates that Colas might be able
to rernain in occupation for some time following conflrmation of the Order®'.

On the other hand, the site is currently in active use providing employment. It
would be wrong for the slte to be blighted for such an uncertain and speculative
proposal,

Negotiaflions

6.11 There have been insufficient efforts to acquire the land by negotlation. In
respect of the Colas site, no offer to purchase the land was made prior to June
2010%*%, The Corporation has made no efforts to negotiate on the Ellis/Grier
land, instead It has left matters to Tesco, From mid 2006 Tesco entered into
negotiations via its agents, GL Hearn. Conditional terms were sgreed on
several occasions but each time Tesco withdrew'*3,

7. Response of the Corporation to the case for Colas and Ellis/Grier
The Jegal submissions

7.1 The written submissions on behalf of Colas and Ellls/Grier to the effect that the
Order cannot, as a matter of law, be confirmed are wrong with regard to each of
the five grounds. Full details of the Corporation’s response are set out in
wrltten submisstons*™. The following Is & brief summary.

® The submisslon Is based on a mlsunderstanding of the
Wolverhamplon case, The factual circumstances of that case were
very different. The Order has not been made hecause of any off-
site benefits on unrelsted lend. It would facllitate development of
the Order lands themselves in fulfilment of the objective of
comprehensive development, The Colas land Is not inctuded to
facllitate Tesco, it is Included because the Corperation wishes to
promote comprehensive development in accordance with pollcy, It
is lawful to take into account the benefits which would resuit from
the land being regenerated as a whole. The component parts

11* Sue paragraph 8.16 of CD51. _

U2 rhepsctor's nota - See paragraph 10 of CLT and appendlx 2 to DC4. An offer In relatien to
the nightclub was made at the same time.
9 gae paragraphs 11 to 14 of EG1 and appendix 1 to DC4,

14 The submisslons are at DC24. :

- ST RIS BT
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cannot be disaggregazed in the way thet Is baing suggested.

(i Tha premise of the submission Is misconceived because the
absence of a planning permission dees nat preven: the confirmaticn -
of a CPQ, either as a metter of law ¢r having regard Lo poiley. The
alleged lack of connection with the schacl Is ro mare man aro-
lteration of the first ground. With regard te paracraph 1.2 of
Schedule 1 to the $106 Agreement, that obligation is enforceable
@5 a matter of contractual obligation Indeperdently of S106.
Moreover, 1t must be seen in the context of ofher sbligations. The
pianning permission ks not unfawfui,

(i) The objectors accept that thete is nothing wrong with a public
authorlty acquiring Jand for development by a private developer or
with that company indemnlfying the public body in respect. of
compensation. The submission misses the essential point that the
Corgoration had already lawfully exercised Its discretion to make
the Order. The Order ang the CPO Indemnity Agreement were
subseauently made contemporaneously. The decision making was
jawful, In any event, even If the Corporatlon’s decision were found
to be flawed, the Secretary of State's discretion remains unfettered.

{iv) If the land In question were to be acquired by the Corporation and
then transferred to a daveloper then third party rights would be
extingulshed by virtue of Schedule 28 to the 1980 Act, If it were
unfawful to use Schedule 28 to cleanse title In this way it would
deter acquisition by private treaty as an alternative te the use of
CPO powers. Most Importantly, the overriding of such private rights
is subject to compensation. Parliament has made specific provision
for the extent to which compensation would be payable so there is
no breach of ECHR rights.

(v) Section (1) of the Compulsory Purchase Act 1965 does not seek to
prescribe the scope of @ CPQ; It controls the exerclse of powers
after a CPO has been made, There Is nothing to prevent a CPO
praviding for the purchase of only some Interests in a particular
plot. The facts here are materially different from those of the case
cited. Tesco's Interasts have not been Inclided because it will
promote the scheme. Its intérests will not be baund so there Is no
question of it being deprived of cornpensation which shoutd
properly be paid.

Criticisms of the scheme

7.2

7.3

Insofar as Lthe objactor refers to the level of housing provisian, the COrpnratlon 5
response to the case for Trad applies,

Tn criticising tha size of the superstore the obiector relies on floorspace figures
contained in the OAPF. However, there Is no Indlcation that those figures were
intended to set a maximum floorspace. Furthermore, the OAPF pre-dates the
proposal that Bromley-by-Bow should be deslgnated as a district centra.
Matters have moved on with hoth the draft repiacement LP and the recently
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7.4

adopted €5 now propesing that there should be a new district centre at
Bromley-by-Bow!'®, PPS4 recognises the anchor function of supersiores withiri
district centres'™ and the DRLP states that district cantres will generally contain
10,000 to 50,0005am of retall fleorspace™ . Tae proposad supcrstore is within
vhat range and is clearly appropriate ke a cistricl cantre. Attentior: is drawn to
the proportion of the superstore which would be devated to cosnparison goous.
However, it Is accepted that the proportion here wouid be no different to the
Asda store at Beckton''® so the proposal is not unusual in this ares. '

There is ho evidence that the size of the proposed superstore would result in
any harm. Having commissioned an independent review of the submitted retall
assessments, the Corporation was entitled to find that no unacceptable bmpacts
would be caused!!®, There Is no evidence that the superstore would hava the
effect of putting off other potential occupiers of units in the district centre. On
the contrary, the marketing strategy submitted with the planning application
gives examples of firms occupying units agjacent to slmllar Tesco stores and
comments that the overriding incentive to retaflers would be the high level of
footfall generated by the Tesco anchor'™, The evidence shows that interest has
already been shown by potential occuplers, Inciuding restaurant operators®?!, It
s significant that other public authorlties see no objection Lo the size of the
superstore. The Mayor of London has withdrawn earlier concerns™??, the
Secretary of State declined to call in the application and LBTH has no objection
to it,

Whether the propased development will be defivered

7.5

7.6

The Corporatlon’s general case relating to the prospects for the delivery of the
scheme applies, The following additional points are made It response to
matters taised by the objector.

On the basls that the GVA Grimley appralsal shows a return of & little less than
10%, it Is suggested that the Corparation had no evidence of viablity when it
decided to make the Order. However, it was for the Corporation to declde
whether 6r nat that figure would ke enough and it cannot be suggested that the
Corporation’s decision was not rational. The assertlon that the Order s flawed
oh these grounds Is not made either in the objector’s proefs of evidence or In
the legal submissions. Furthermore, the evidence does nol suppuort the
proposition that a profit of 15% s needed to ensure that development wiil
nroceed. The JAC report states that, where a deveioper is a superstore
operator, It may forgo some or all of the conventonal developer’s profit In

securing a site against competition',

115 Gee tabla A2.2 on page 247 of CDI2 and the vislon for Bromiey-by-Bow on page 106 of
CD1i4,

18 Gae pnnex B of CD10.

17 gee mnnex 2 of CD12.

18 Jnspector's note - accepted by Mr Bashforth, In answer to a question from Mr Corner,
i13 gae paragraph 5.36 of CD48, :

" Sea paragraphs 4.21 and 6.6 of appendlx F to CD50.

17] see paragraph 9.15 of DC5. '

122 gee paragraphs & and 9 of CD5%4.

13 5ee paragraph 4.40 of appendix 6 to DCID.
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7.7 1t is pointed out that the lack of profltability in phase 1 is due to all of Lthe land
acquisition cosls being borne by thak phase. That is inevitable beczuse Tesco
would need all the tand in order to meet its $106 obligations relating to iand for
the school and park and the remadiation of the resicential lanc. It has been
accepted that all of the land would be needed to implement phase 1'%,

7.6 The objector argues that Tesco would receive s substantial capitar windfall
without any significant regeneration benefits being secured. Thal would not be
the case. The JAC appraisal shows a higher level of profit than the GL Hearn
appraisals. As mentoned already, (see paragraph 3.24 above), on the JAC
figures, Tesco would make a profit oh cost of just under 16%. That level of
proflt is regarded by the JAC as reasonable, Furthermore, the appraisals make
ro allowance for Tasco's own land interests. In offect these woukd be put into
the scheme "“free”'?®. Any other potential developer would need to acquire
these interests and pay relocatlon and disturbance costs, ar indeed costs of
extinglishment, to Tesco. Consequently, it 1s very uniikely that anyone other
than Tesco would carry out the scheme'?®.

7.9 With regard to regeneration, the whole scheme should be regarded as bringing
a very substantial regeneration benefit, In addition to obligations relating to the
[DEA Store, school and park, phase 1 would deliver the remediation of the
residential land, the AM] and the Al2 subway Improvements. Phase 2 would
detiver slgnificant levels of affordable hausing. If the scheme were to be more
profitable than expected, further payments would be made towards the
Corporation’s standard charge and the affordable housing contribution. In
summary, Tesco would not make excessive profits but would achieve a level of
return which has been Independently assessed as being reasonable, The
nbjector has significantly understated the regeneratlon benefits which would
flow from the scheme.

8. The withdrawn objections
EQDF Energy Nelworks

Reference Nos and addresses:

Piot 20 - Electricity substation in the supermarket to the south of Three Mills
L.ane and east of Hancock Read '

Piot 32 — Petrol station forecourt, electrlcity substation and land to the south
east of Hancock Road and north of Imperial Street

Name of obiector and legal interests:
EDF Energy Networks {EPN) Limited - Lessee and occupier

8.1 The oblection was withdrawn by letter dated 19 July 2010 (EDF1).

PO S —

4 Inspector’s note — this was accepted by Mr Colin Smith ir enswer to a question from Mr
Corner, '

125 See paragraph 3.10 of DC5SB.

% Inspecter’s nota ~ In his evidancs in chisf Mr Napier said that, for any other potential
developer, these costs wauld be fatal to the vialillty of tha schemae,
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Transport for London

8.2

Reference Nos and addresses:

Plot 35 - Pueblic footpaths

Plot 36 - Pubkc footpaths

Plot 37 - Pubiic footpaths and staircase

Plot 50 - New rights over public highway

Plot 52 - Subway and footpath inciuding airspace to the underside of the A12
-but excluding the existing highway viaduct, supporting structure and
all airspace above

Plot 54 - Public footpaths

Plot 55 ~ New rights over public footpathis

Plot 56 - Subway and footpath including airspace to the underside of the A12

‘ but excluding the exlsting highway viaduct, supparting structure and

ail airspace above '

Plot 56A — New rights over public highway and footpaths

All plots are described as being at the AL2 Blackwall Tunnel Approach Road.

Name of objector and legal interests: -
Transport for London — owner and occupler

The objection was withdrawn by letter dated 19 July 2010 (TfL1) following an
agreement between TFL and the Corporation under which the Corporatlon
agreed to seek the deletion of the following plots from the Qrder: 35, 36 (part),
37 (part), 50, 54, 55 and 56A. The agreement also governs how those plots
remalhing In the Order are to be dealt with. There 1s a copy of the agreement
at DC17B. At appendix 2 there Is a revised Order Map showing the proposed
modifications in green. At appendlx 3 there is a revised Order schedule. The
amendments to plots 36 and 37 are shown at a larger scale on Plan 3 and Plan
4 respectively.

ACL and VulkerHighways

8.3

Reference Nos and addresses:

Plot 42 - Storage yard, hardstanding and land known as Pelican Wharf, 2
Imperlal Street '

Plot 43 -~ Hardstanding, land and access way known as Pelican Wharf, 2
Impetlal Street

Plot 44 — Access House, 2 Imperlal Street

Nama of objector and legal interasts:

ACL Haoldings Limited — owner of plots 42 and 44

VolkerHlIghways Crowtey Limited ~ lessee and occupier of plots 42 and 44;
tenant and occupier of plot 43 (in respect of access)

The objections were withdrawn by separate letters dated 22 July 2010 (ACL1
and VOU1) following agreements under which Tesco would acquira these
Interests.
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9, New Rights

The Order sought new rights over plots 50, 51 and 56A. Following the
agreement with TiL referred to above, new rignts are now sought onty I
respect of plot 51. This is a pavet access way Lo the south of Talwln Street,
leading to the western end of the A12 underpass, The rights solcht, which are
set our fuily in the Order, may be summarlsed as iights of access for tha
purposas of the construction and maintenance of the development and the right
to store plant and materlals In cornection with such construction or
maintanance. There were no objections In relation te this plot.

e
ju—y
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10, Conciusions

Numbers in square brackets {n] refer te earlizr paragraphs in this report.

10.1 Tne a(:qulrihg authority is the London Thamas Gateway Development

Corporation, an Urban Devetopment Corporation (UDC) deslgnated under the
lL.ocal Government, Planning and Land Act 1980. Seciion 142 of that Act sets
out the compulsory purchase powers of a UDC. 1 have taken account of the
purposes of UDCs, as defined In the 1980 Act. I have also had regard to advice
i Circular 06/2004 Compulsory Purchase and the Crichel Down Rules.
Paragraphs 16 - 23 contain advice on the justification for compulsory -
acquisition and state that an order should onfy be made where there is a
cempelling case In the public interest, Paragraphs 24 and 25 cantain advice
about preparatory work. Appendix D provides spedflc advlce on orders made
by UD(s.

Background
10.2 The Order lands extend to around 5.64ha, bounded 1o the west by the Al2

10,

{Blackwall Tunnel Northern Approach), to the south by railway lines and to the
aast by the River Lea. A substantial part of the Order lands is occupled by a
Tesco store, petrol filling station, car parks and service yards. The Ellis/Grier
land, which is currently vacant, extends to around 0.48ha and comprises a
multi-storay office building together with an open vaid and smaller structures.
The Trad site, which 15 around 1.23ha, includes a two storey office bultding, a
car park and an open yard with ancillary bulldings used for the storage and
maintenance of scaffolding components. A single storey bullding 1s et to
another company, The Colas [and extends to around 0.27ha and comprises
offlces, workshops and a yard. It Is occupied by a refrigerated vehicle hire
company. Other uses within the Order lands inciude a highways contractot,
located between the Trad and Ellis/Grier sites, and a nightclub and car repair
workshop adjotning the Colas land. The Qrder lands Include varlous roads and
footways and a pedestrian underpass beneath the Al2. [2.1 ~ 2.3]

Vehlcular access to the Order lands Is from the A12, via Hancock Road, but
there is no direct access to or from the northbound lane. Bromley-by-Bow
London Underground station Is located on the oppesite side of the A12, reached
via the subway, and there is aiso a DLR station within walking distance. To the
north of the Order lands there are Industrial and storage uses In an area known
as Bromley-by-Bow North. To the west of the Al2 there are residentlal estates
and the former St Andrew’s Hospital site where some 900 dwellings are under
construction. To the east of the Rlver Lea Is the Three Mills complex,
designated as a conservation area, which contalns Grade I and Grade II* listed
buildings. [2.4, 2.5]

10.4 Tn 2007 there was a planning appeal 'relating to propasals by Altch/Genesis for

the redevelopment of the Trad land with 530 resldential units above ground
floor commerclal space. The appeal was dismissad. Amongst other reasons,
the Secretary of State consldered that the scheme would prejudice the effective
regeneration of the area. He commented that the Corporation had the powers
and means of implementation te secure the comprehensive regeneration sought
In tha Bromley-by-Bow area. This decislon Is an Important material
consideration to which I attach significant weight. [3.5, 3.26, 3.27, 3.31}
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16.5 Tesco has been granted pianning permission for a scheme covering much of the
. QOrder lands. The permission I part detaifed and part oulline. Detailed

sermission has been granted for a superstore, units for retzil, service and
fond/drink uses, a library anc associated infrastructure including car parking
and the widening of the underpass, Outiine permisslon has been granted fos
454 residential units, retall, busiress aad leisure uses, a primary school, a
hotel, public open space, a petral fil:ing station and associated Infrastructure
Inciuding roads, parking and a riverside walk. Parmission was granted following
the completion of 2 S106 Agreement between Tesco, the Carporation and TfL.
{2.6] | -

10.6 Part of Bromiey-by-Bow North is controlled by Southern Housing Group and pert
by East Thames Group. These two housing associations intend to bring forward
a comprehensive scheme for the whole of Bromley-hy-Bow North, including the
Leycol Printers site which has been acquired by the Carporation, the Colas land
and a Tesco car park. A screening and scoping apinlon réquest has been
submitted which describes & mixed use scheme of 687 residential units and
12,000sqrm of employment floorspace. [3.14, 3.21)

lanning poficy

10.7 The development plan includes the LP (2008), saved policles of the Tower
Hamlets UDP (1998) and the Tower Hamlets CS, adopted in September 2010,
The LP identiflies the LLV, including Stratford, as an Opportunity Area and sels a
minlmum target of 32,000 new dweilings in this area over the period 2001 -
2026. Other relevarnt policies of the LP cover matters such as affordable
houslhg, social Infrastructure, design, accessibliity and the opan space value of
waterways, including the River Lea, Pollcy SPO1 of the CS states that there
chould be a new district centre at Bromley-by-Bow to support wider
regeneration. The €5 sets out a vision for Bromley-by-Bow which emphasises
comprehensive regenaration and the Integration of existing and new
cornmunities, particularty by east-west movement. [3.4, 3.6]

10.8 The UDP deslgnates the Order lands as an Industrial Empioyment Area and
seeks to protect and support Industrial and warehousing uses. However, in
considering the Altch/Genesls appeal referred to above, the Secretary of State
concluded that the UDP was out of date with respact to the appeal site and
should not be glven any weight. I consider that the recent adoption of the C5
relnforces that conchusion and that the UDP designation should not be glven
weight when assessing the merits of the Order. [3.5]

10.6 The DRLP confirms the strategic Importance of the LLV Opportunity Area and
Identlfies Bromiey-by-Bow as a future district centre, The DRLP is emerding
policy which is subject to examination. I consider that some welght can be
attached to the DRLP, including the definitlon of a “district centre” contained
thereln, {3.7}

10.10 The LLV OAPF was adopted by the Mayor of London in January 2007. In the
context of the Aitch/Genesis appeal, the Secretary of State found that the OAPF
was an important Supplementary Planning Dacument which should be afferded
very considerabie weight. 1 consider that the OAPF should continue to be
afforded conslderable weight with the proviso that, if there Is any conflict with
the CS, then the CS must take precedence because It is now part of the
development plan. The QAPF contalns a vision ard strategy for the Bromiey-by-
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Bow area which includes 1500 ~ 2300 residential units, approxismately
6,7D0sgm of new retail floorspace, a soclat infrastructure cluster, enhanced
accessibility to the River Lea and improved facilitles for pedestrians and cydists
crassing the Ai2. [3.8]

10.11 The Corporation has produced the Bromiey-by-Bow LUDE (2209). This does
aok form part of the development plan ard is rot a Supplementary Planning
Document. Neveitheless, It was produced in partnership with LBTH and the
GLA. It has been adopted by LBTH as Interlm planning guidance and builds on
the OAPF and earlier work by LBTH, Maoreover, it is consistent with the recently
adopted CS, aithough it pre-dates that document. In my view It is an important
material consideration. However, it [s Intended to provide design guldance and
should not be applied too rigidly. The LUDB stresses the need for a
comprehensive approach to redevelopment and contains an indicative land use
pattern. The abjectives of the LUDB include provision of a new town centre'
anchored by a supermarket, new shoppling facilities, a primary school, space for
community use and open space.. Other objectives include a mix of private and
affordable housing and accessibllity improvements. [3.9]

The extent to which the Corporation’s proposals accord with planning policy

10.12 In this section I shall deal first with the Tesco scheme and then with the
proposals for land north of Three Mills Lane,

10.13 The Tesco scheme proposes a comprehensive approach to the redevelopment
of the land south of Three Mills Lane, which accords with the general thrust of
the polley context 1 have described above. The CS and the LUDB stress the
importance of improving accessibity. 1 conslder that the proposals would
provide much Improved pedestrlan and cycle access across the A12, via the
improved subway, affording level access to the new Imperiai Street.  Crossing
Facilities provided as part of the AMJ) would connect with the realigned Three
Mills Lane. These routes would provide direct and attractive links between the
existing resldential areas to the west of the A12, the Order lands, Bromley-by-
Bow North, the River Lea and the open space network of the LLV. Moreover,
the AMJ would provide better vehicular aceess, enable improved bus penetration
and facilltate further development at Bromley-by-Baw Nerth. [3.11, 3.12]

10.14 The proposed superstore, together with unlts for shops and other uses around
Imperial Square and along Imperial Street, would provide the core of a new
district centre, in accordance with the C5S and LUDB, T consider that the IDEA
Store would form an important component of such a centre, The IDEA Store,
primary schaot and park would form a cluster of social infrastructure, as
envisaged in the LLY QAPF. The scherne includes 434 rasidential units,
including affordable houslng, which would make a slgnificant contrlbution
towards the housing targets contained in the OAPF. [2.6, 3.11, 3.16]

10.15 The ¢riticlsms of the scheme made by objectors relate to the size of the
superstors, the design of the scheme and the level of housing provision. [ note
that the proposed retail floorspace would be significantly greater than the level

e o AR AL L e s LT R TR TR s

127 \Jge of the term “town cenire” in the LUDB is not inconsistent with the term “distsict-
centre” in CS Policy SPOL. This is because Policy SP01 contains a hlerarchy of town centres,
district centres balng one level within that hlerarchy.
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anticipatod in the OAPF. However, 1 eitach orly limited welght to rhe OAPY
retall floorspate figures because they have been overtaken by the praoposal for a
new district centre at Bromley-by-Baw which is contalned in the DRLP and in the
recently adopted CS. The scheme [alls within the range of 10,000 - 50,0005gm
of ratail floorspace referred to in the BRUP definition of a district centre.

[4.28, 6.3, 7.3, 7.4]

10.16 There is na evidence of any materiai harm arsing from the scale of the
proposed retail provision. The planning application was supparted by retail
assessmants which were taken Into account by the Corporation, LBTH and the
Mavyor of London. An Independent review commissioned by the Corporation
concluded that the scheme would not result In adverse impacts on existing or
proposed centres. It is suggested that the scale of the superstore would be
over-dorminant in refation to the other unlts in the scheme. However, evidence
has been provided regarding the take-up of similar units in schemes anchored
by Tesco superstores and I see no reason why the outcome would be different

here. [6.3, 7.4]

10.17 With regard to design, 1 conslder that the proposal to create a visual axis
linking Imperiat Square, the proposed park and the heritage huildings at Three
Mils would provide a sound bagls for developing a siecessiul scheme, To my
mind the design of those parts of the scheme covered by the detailed planning
permission would be satlsfactory, The design of the baianca of the schame
would not be detertnined unti! the reserved matters stage. Nevertheless, the
proposed road pattern would establish a clear framework for the later phases of
develepment by defining a series of urban blocks. 1 see no reason why &
successful detatted scheme should not be developed within this framework.

{ note that CABE expressed concern that the slze and posltioning of the
superstore would compromise the chances of the scheme integrating with the
surrounding community. However, for the reasons glven above, I consider that
the scheme would improve connectivity and create new vistas which would help
to integrate the development with Its surroundings. [3.11, 4.27, 53.18]

10.18 The scheme would Include a new pubilc open space at Three Mills Park
together with a riverside walkway and open space adjacent to the primary
school. 1 consider that this would accord with the LLV OAPRF and LP objectlves
for the River Lea. It would at least preserve and may, subject to detailed
desigh, enhance the settings of the nearby listed buildings and the Thiree Mills

Conservation Area. [3.4, 3.11)

10.19 The apportunity to provide housing Is an impeortant objective of the OAPF
which is reflected in the terms of the LUDB and in the C5 vision for Bromley-by-
Bow. The objectors point out that the proposed density of 88dph would be well
below the fiqure of 275dph which, according to the OAPF, Is the density that
most new housing in the locality should be deslgned to, The dedision to locate
the primary school south of Three Mills Lane, rather than the position to the
north Indicated In the LUDB, is one factor affecting the scheme density. I have
commented above that the LUDE should not be applied too rigigly. I seeno
objection to the proposed location which would enable the school to be
delivered at an earller stage and would also provide a closer refationship wit
communlty facilitles and parking within the district centre. [3.8, 3.9, 4.26,
5.17]
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39




" CPO Report LDN 023/E5900/005/003 _

10.20 1 conslder that the most significant factor fimiting the housing content of the
scheme Is the decision not to include housing ebove the suparstore. In this
respect the scheme would not accord with the LUDB which states that housing
above the supersiore would be required. The Corporation provided evidence .

“that such housing would ot be viable, Althaugh there was little detaited
evidence on that point, there was no persuasive evidence to the contrary. In
any event, 1 note that the OAPF suggests that a mixed use development
involving the relocatlon of the Tesco store could deliver around 360 unlts, a
Figure which is exceeded by the scheme. 1 also take account of the broad tavget
of 1,500 ~ 2,300 dwellings In the wider Bromley-by-Bow area. Bearing in mind

“the scheme under construction at the St Andrew’s Hospital site and the longer
term potential of Bromley-by-Bow North, I consider that there is a reasonable
prospect that the totai number of dwellings provided in the logality wolild
ultimately be within the OAPF range, with or without housing above the
proposed superstore. (3.4, 3.8, 4.26, 5.16]

10.21 My overall assessment is that the scheme would accord with the relevant
policles of the development plan. Insofar as the OAPF remains up 1o date, the
scheme would accord with It. It would also meet many of the objectives of the
LUDB. Whiist It would not accord with the LUDB in all respects, most
sighificantly in refation to the location of the school and the provision of housing
above the superstore, that document should not be applled too rigidly. In iy
view these factors do not amount to significant planning objections to the
scheme.

10.22 1 turn to the land north of Three Milis Lane. The screening and scoping
request submitted on behalf of two housing assoclations promaotes a form of
comprehensive regeneration. However, the propasals are at an early stage. In
my oplnlion 5t cannot yet be said whether or not the propoesals are jikaly to
accord with the wide range of planning policies applicable to the redevelopment
of this area, [3.14, 6.9}

The prospects for implementation of the Corporation’s proposals

10.23 The Corporatlon’s evidence Is that it Is most likely thet phase 1 would be
implemented by Tesce and that phase 2 would be implemented by a house
bullder with an affordable housing parther. That evidence Is relnforced by the
letters from Tesco which confirm the company’s commitment to the scheme as
a whaole but do not suggast that it would itself implement phase 2. [ shall
therefora consider the prospects for Implementation for each phase of the
scheme and then the prospects for the land north of Three Mills Lane. The
evidence includes varlous financial appraisals, In my view the GL Hearn
appralsals of May 2010 and the JAC appralsals are of most relevance to
considarsation of the Order. The Gl Hearn appraisals are the most up-to-date of

- the appralsals carried out on behalf of Tesco and the JAC appralsals represent
an Independent review commissioned by the Corporation. [ attach greatest
weight to the separate appraisals of phase 1 and phase 2 as these reflect.the
way it is most likely that the development would be Implemented. [3.18, 3,19,
3,22 - 3.24]

10.24 In the letters referred to above, Tesco draws attention to its financial
commitraent to promoting the scheme thus far and underwriting the costs of
the Order. Tesco has a clear commerclal incentlve to implement phase 1
because the existing store would be replaced by a large modern superstore, At
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the Inquiry the objectors peinted out that there is no obligation on Tesco w
deliver eny part of the scheme. However, it is significant that there was no
suggestion from any party that it was uniikely that Tesco would impiement
phase 1. Tho GL Hearn (May 2610) appraisal shows a loss of around £4miiion
for the phase 1. deveiopment. On the other haad, the JAC appraisal shows 2
profit of £12.4miillion or nearly 16% profit on cost, The JAC report comiments
that, where a developer is a supermarket operator, it may forgo a conventlonal
developer's prafit bacause of the trading advantages It wil obtain fram a new
store, That advice seems to me to be pertinent to the current situation. With
regard to the availability of funds, Tesco draws attention to Its track record of
delivering retail development throughout the UK and elsewhere. Taking account
of all the ebove factors, 1 consider that If the Order were confirmed there is a
good prospect that phase 1 would be implemented. [3.23, 3.24, 4.22, 6.4, 5.5,
7.6}

10.25 The objectors argue that, in the absence of a development agreement, there
can pe littte confidence that phase 2 would be dellvered. The GL Hearn (May
2010) appraisal of phase 2 look as Its starting point an assumed developer's
profit of 25%. Dn that basis, it shows that the phase 2 development would
generate a positive resldual tand value, The JAC report agreed that a flgure of
25% would be a reasonable return In relation to the complexity of the project,
The JAC appraisal took the same profit figure as its starting polnt and shows a
higher resldual tand value, I agree that 25% would be a reasonable return for a
scheme of this nature and consider that both sppraisals indicate that phase 2 of
the scheme would be viable, In my view these appraisals are important
material considerations which should be taken into account together with the
otherl evidenca. [3.23, 3.24, 4.22] '

10.26 The terms of the S106 Agreement require the resldential land to be cleared
and remediation to be carried out within 12 manths of the opening of the
superstore. The Agreement also sets a timetable for the defivery of the AM]
and the A12 subway improvements. I conslder that, In geheral terms, tha
combinatien of land assembly, improved access and site preparation would
create conditlons In which it is likely that redevelopment proposals veould be
brought forward, There is therefore a reasenable prospect that some form of
regeneration would take place. [3.186]

10.27 There |s however na identifled developer, and no identified source of funding,
heyond the preparatory works [ have described. Any developer acquiring the
phase 2 land wauid be free to reappralse the balance of uses within the scherme
and the scheme design, subject to the need to obtaln an alternative planaing
permission. The evidence indicates that there Is a lack of quantitatlve need,
and limited oparator demand, for the hotel and that some of the commercial
space may be difficult to let. Qverall, there is no commitment to the
commercial elements of phase 2 from potential operators and the level of
Interest shown Is limited. It therefore seems that an incoming daveloper may
well revislt these elements of the scheme. Whilst there Is a reasenable prospect
that phase 2 would come forward in some form, it cannot be assumed that the
mix of uses and the scheme design would necessarily be as currently proposed.
Consequantly, 1 conslder that the employment figures projected for phase 2
should be treated with cautlon, [3.18, 4.22, 4.23, 5.4, 6.8)

o
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10.28 Delivery of the park, schoo! and IDEA Store would requive fundlag from poblic

suthorities. The terns of the $106 Agreement would secure remediation of the
land for the park and schoot and transfer of the land to the Corporation.
Construction of the IDEA Store to snell and core, making it avaliadle to LETH at
a peppercarn rent, would also be secured. The Corporatien has aliocatea
funding for laying cut the park and for its future mainienanca. There is
therefore a good prospect that the park would be delivered. LBTH would be
responsible for funding the construction af the school and for fitting out the
IDEA Store. There tan be no certainty that these elements of the scheme
would be delivered until such time as funding has been aliocated. However, the
letter received from LBTH explalns the need for these facilities and the
importance attached to them by the Council, Providing the land for the school,
and the bullding for the TDEA Store, would represent a contributlon towards the
funding for these projects which would no doubt improve the prospects for
delivery. 1 therefore consider that there Is 3 reasonable prospect that the
school and IDEA Store would be dellvered, [3.16, 3.20, 4.22, 6.8]

10.79 I conclude that there is a reasonable prospect that confirmatlon of the Order

would result in the regeneration of the phase 2 land In some form, However,
the mix of uses and scheme design may well change and the projected
employment figures should therefore be treated with caution.

10.30 1 have commented above that the proposals for land north of Three Mills Lane

are at an early stage and it cannot yet he said whether or not thay are likely to
comply with the wide range of planning policies which would apply. The scheme
is being promoted by two housing associations, each of which owns a biock of
land within the central part of Bromiey-by-Bow North. There was no evldence
before the Inquiry regarding the availability of funding for the assembily of the
remalnder of the land or the implementation of the scheme. [3.21, 6.10]

10.31 The Corporation has begun the process of land assembly with the acqulsition

of the Leycol Printers site. However, in additlon to the Colas/nightclub tand
thare are 4 other blacks of land which would need to be assembled In order to
bring about the comprehensive development sought by the LUDB. These are 3
olocks in the northern part of the LUDB area (plots 1, 2 and 3 on DC11}, which
are currently In cormmaercial use, and the greater part of the Tesco overspill car
park!®. These blocks together account for a substantial proportion of the area
of Bromiey-by~Bow North. It appears that the existing business occuplers
would need to be refocated. The Corporation stated that the availability of the
Tesco car park can reasonably be assumed. However, there was no evidence of
any commitment on Tesco's part to make this tand avaliable. 1n any event,
there was no evidence regarding the jikelihood of plots 1, 2 and 3 becoming
available. The Corparation accepted that it 1s not known, at this stage, whether
a further CPO would be required. [3.14, 3.21]

10,32 The Corporation’s planning witness stated that the development is expected 1o

.

take place within 3 to 5 years, However, in vlew of the uncertainties relating o
planning, funding and land assembly I attach only limited welght to that
suggested timescale. On the evidence before the Inquiry, 1 do not constder that
it has been demonstrated that there Is a reallstic prospect of the Corporation’s

28 part of the car park Is within the Tesco planning application site and would be required for
the realignment of Three Mills Lare.
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proposals for the land north of Three Mills Lane beirg delivared within a
reasonable timescale, {3.21]

Attempts to zssemble the land by negotiation

10,33 Circular 0642004 states that before embarking on compuisory purenass and
throsghaout the preparation and precedurzl stages acguiring authorities should
seck to acqguire land by negotiation wherever practicable. Compulsory purchase
Iz Intended as a jast resort In the event that such negotietions are unsuccessiul.
The Circular also advises that, given the amount of time which needs to be
“allowed to complete the CPO process, It may be sensible to initlate formal
procedures In parallel with negotlations, Appendix D to the Circular states that,
while a UDC showld seek to acquire lang by agreament wherever possible, it is
recognisad that this may not always be practicable and that It may sometimes
be netessary to use CPO powers at the same time as attempting to purchase by
agreement.

10.34 The Corporation rnacde an offer for the Trad Iand which was subsequantly
accepted in November 2006, However, the offer was withdrawn In January
2007 and since that time the Corporatlon has not itself attempted to acquire the
land. Terms were then agreed, or substantially agreed, between Tesco and
Trad in 2007 and again in 2008. On each occasion the terms were agreed by
those conducting the negotiations but uitimately were hot agreed by the Tesco
board. A further offer was made on behaif of Tesco In October 2009. Trad's
position at the Incquiry was that it is, and always has been, a willing seller.
However, Trad argued that it was not possibie to make a meaningful response
to the October 2009 offer because the scheme was not resolved and because it
was seeking information from the Corporation. Trad conslders that there has
heen Insufficlent time for negotiations of this complexity to be concluded. The
Corporation argued that negotiations have taken place but agreement has not
been reached. In the Corporation’s view the Order is therefore needed to
complete land assernbly, [3.30, 4.15, 4.16, 4.17, 5.15}

10.35 In consldering these arguments, I would flrst comment that the sums offered
at varlous stages are not relevant to my recommendation because the
assessment of compensation is nof a matter for the Secretary of State. I have
no doubt that Trad is Indeed a wlilling seiler, evidenced by the extensive efforts
it has made to find 2 sultable relocation site. It is not disputed that these were
full and genuine efforts. On the other hand, there Is no reason to doubt that
Tesco has made a genulne attempt to assemble land by negotiation, as shown
by the agreements It has reached with VolkerHighways and ACL. [4.16, 4.17,
8.3]

10.36 I accept that there appears to have been little by way of follow-up by Tesco 1o
its Octaber 2009 offer. Moreover, 1 appreciate that at the time the offer was
madc Trad was seeking information about the arrangements made between the
Corporation and Tesco and also wished to have greater certainty about the
proposed scheme. Nevertheless, the offer has remained or the table for several
months, for whatever reason, agreement hias nat been reached. It therefore
seems to me that, on balance, regeneration is more likely to be achleved if the
land is acquired by the Carporatien. However, 1 do not discount the possibility
that regencration could be achieved without compulsory acquisitlon. Trac
accepts the need for regeneration and remains a willing seller, subject to the
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question of relocation which 1 shali consider in the following section of this
report,

10.37 The Corporation has net been directly Involved In attempts to purchase the
Zllis/Grier land. From mid 2006 Tesco entered into discussions via its agents
and conditional terms were agreed ak various times. Howevar, Testo withdrew
from those discussions. A further offer was made by Tesco in Octeber 2008
which was revised in February 2010, Some discussion has subsequently taken
place but agreement has not been reached. In these circumstances I consider
that, on balance, regeneration is more likely to be achleved If the land is
acqulred by the Corporation. Nevertheless, the evidence indicates that
Elfis/Grier are willing to continue to negotiate. [3.30, 6.11]

10.38 I turn to the Colas land and the adjoining nightclub/car repalr workshop. In
respect of the Colas land, no offer to purchase was made prior to June 2010,
An offer for the nightclub was made at the same time, These offers were made
well after the making of the Order and only shortly before the Inquiry opened.
This timing does not indicate that the use of compuisory powers |5 a last resort
and In my view the approach taken does not accord with the advice of Clrcular
0672004, [6.11]

Further comments on the case for Trad

I have commented above on Trad’s arguments regarding negotiations, the prospects
for implementation of the scheme, housing provision, design and the superstore. In
this sectlon I shalf comment on the legal submissions, employment considerations
and the prospects for the relocation of Trad.

Legal submissions

10.39 1 am not a lawyer and thus I arm not qualified to offer opinions on the merits of
the legal submissions, T shall comment on the facts and pollcy context In
relation to the submissions to the extent that this may assist the Secretary of
State.

10,40 The planning permisslon granted to Tesco is subject to an application for
jugdiclal review. This may affect the weight that the Secretary of State considers
ought to be attached to the planning permission. However, Circular 06/2004
does not require planning permission to have been granted prior to the use of
compulsory powers. In this case the acquiring authority has firm propoesals for
the Trad land. Moreover, for the reasons given above, I consider that those
proposals accord with the development pian, the QAPF and with many of the
objectives of the LUDB, If the permission were to be quashed then the planning
application would need to be reassessed In the light of that judgament.
However, on the available evidence, there is no obvious reason why planning
permission might ultimately be withheld. [4.1]

10.41 1 am unable to comment on whether the Corporation’s agreement with Tesco
amournts to the procurement of publlc works which would reguire an QJEU
process to be followed. However, it is not disputed that If & development
agreement had been invelved, ant OJEU process would have been needed.
Whilst T have commented on the absence of a development agreement In
connhection with the prospects for Implementation of the scheme, I am not
aware of any policy requirement for a development agreement to be in place,
[4.19, 4.20, 5.1]

aa
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10.42 Tt is argued that the exclusion of the Tesco Interests from the Order would
amount to an uafair subsidy to a private developer, Howaever, if the Order were
to be confirmed the compensation payable to the oblector would be settled in
accordance with astablished procedures. In ary event, the GL Hearn phase 3
appraisal shows that Tesco wouid make a toss whilsz the JAC phase L aparaisal
shows a profit of around 16%. Thsse figures ¢o nol indicate to me that Tesco
wauld receive an excessive or upusual level of developer's profit, [4.21, 5.14,
7.8, 7.9]

Empigymeqt, considerations

10.43 It Is not disputed that Trad is a successful business empioying around 300
pcople. It is a well established and stable employer with a high proportion of
skitled workers and Is one of only a few such firms with the capacity to
undertake the largest and most complex coristruction projects. The objective of
a UDC is to secure the regeneration of its area. The means for so doing are set
out in $136{2) of the 1980 Act and Include encauraging the development of
existing and new Industry and commerce, (t1s therefore clear that the
Corporation’s objectives include encouraging existing firms such as Trad, [4.3}

10.44 The Corporation argued that, If the existing employment were to be lost, this
would be outweighed by the net employment gain resulting from the scheme.
1 da nct share thet view. In general tering, I do not conslder that exlsting joos
in a weil-established company can be regarded as having the same social and
economic vaiue as potential jobs which may result from a proposed
development. Greater weight should be attached to the existing jobs,
Furthermore, of the 412 projected additional jobs, 183 would ¢come from phase
2. 1 have commented above that this estimate should be treated with caution,
Even allowing for potential additlonal jobs at the schoo! and IDEA Store It
cannot, In my view, be concluded with any confidence that there would be a
slgnlficant net gain in employrment. [5.4]

The prospects for the relocation of Trad

10.45 Appendix D of Circular 06/2004 draws attention to S146(2) of the 1980 Act
which encourages UDCs, so far as practicable, to asslst businesses whose
property has been acquired to relocate to land owned by the UDC. 1t states
that a UDC wili be expected to Indicate how It proposes to assist such users,
[4.8]

10.46 At the Inquiry the Corparation put forward a list of potential relocatlon sites™™,
Of these, Kuehne and Nagel (site 3), Hindmans Way (East) (site 4}, Carlsberg
Tetley (site 13) and Armada Way (site 10) are unsuitable in thet they are
clearly too small for Trad’s requirements. In addition, Kuehne and Nagel |s only
avallable on a short lease and Armada Way is un-surfaced, thus not currently
available for occupation, and furthermore would have a break clause after only
2 years. The AXA site (site 5) is only available for 2to 5 years. The =
Corporation acceepted that relocation to this site would result in Trad requiring 2
double move. In my view a double move would Impaose a high cdegree of

[ ———————— ——

2 gap the tabio at 4.10. Sltes numbered 1 and 2 or the schadule are existing Trad
nremises, Sites 7, 11 and 17 are no longer relied on by the Corperaticn.
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Lacertainty on Trad and could not be regarded &s a raasonable refocation
soiution. [4.10, 4,13}

10.47 Albert Island Basin (site 9) is also below the site size criteria and is
constrained by Its proximity Yo the ruriway of Lanedon City Airport. 1 consicer
that occupatlon by Trad would conilict with orne of the objectives of Department
for Transport Circutar 31/2010, which is to limit the numbers of people working
within Public Safety Zones, Furthermore the site contains an array of landing
lights and is subject to high levels of aircraft nalse. In my view it Is not
sultable. Beam Park {site 6) is a large site scheduled for residential
development. The Corporation suggests that Trad could move to Beam Park
subject to a "lIft and shift” clause requiving it to relocate within the site when
required. Having regard fo the scale of the operation, and the need for related
office accommodation, I do not conslder that to be a practical or reasonable
proposition. Moreover, Trad requires 24 hour access and a location in close
proximity to residential deveiopment s unlikely to be sultable. {4.10, 4.13, 5.6)

10.48 Barking Rlverside (slte 15) Is a large site inciuding 3 former power station and
there was no evidence that any-of it is in @ condition which is available for
occupation how. The site appears to be the subject of regencration proposals
which may or may not be compatible with occupation by Trad. In any event, a
break clause after 5 years would create an unacceptable degree of upcertainty.
Denver Indusirial Estate (slte 8) is avallable on a lease of 8 to 10 years. Whilst
rmere was no Informatlon regarding the planning status of the fand before the
Inqulry, from what 1 saw on slte there Is no obvious reason why it could not
accominodate a scaffolding yard. However, this location would result in
excessive travel times and Is therefore unsultable. Hindmans Way West (HWW)
(site 14) Is currently deralict and It would be necessary to widen a length of
Hindmans Way In order to provide a sultable access to it. Tt is not therefore
avallable for occupation at present.  [4.9 - 4.12, 5.6, 5.7]

10.49 The Corporation argued that Trad’s evidence contalned some Inconsistencies
rogarding its relocation requirements, However, this was in part because, when
advertising the requirements, Trad's surveyor sought not to be too speclfic In
order to attract a wide responsa. I see no reason to doubt the evldence glven
at the Inquiry by Trad's Chalrman on the company's relocation requirements.

I conciude that it has not been shown that there are any relocation sites which
are sultable and currently avaitable for occupation for @ reasonabie perlod.
[4.7, 5.51

10.50 The site at HWW was the subject of further work during the course of the

~ Inquiry. ltis large enough and has reasonable access to central London. An
outline piannlng application has been considered by the Corporation. The finat
decision has been detegated to officers. The widening of Hindmans Way wouid
require land owned by TDG. The necessary agreements are in place and TDG
has expressed support for the access Improvements so this is unlikely to be an
impediment. The Corporation has set out a timetable for securing approvat of
reserved matters, discharge of planning condltions and carrying out the works.
it has undertaken not to take possession of the Trad land untl either 31 3uly
5011 or a date 5 months after confirmation of the Order, whichever i the later.
Tt argues that thls would be sufficlent time for HWW to be made available or for
Trad to find an alternative site, [%.8 - 5.12]
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10.57 On the final day of the Inquiry il emerged that there are other third party

Interests in HWW. It may be that this matter s resolved by the time the
Secretary of State considers the Ordar. On the evidence before the Ingulry
there i3 uncertainty as to whether HWW is likely to become avaiiable and, if it
is, in what timescale. Aside from matters of ownership, a range of practical
issues would first need to be resoived. Difficulties may arise in abiaining
approval for the reserved maltters, the details of the works to Hindmans Way,
proposals for remediation and measures to protect a locally listed structure.
The shte is derelict and the submitted plan indlcates the presence of varlous
concrete structures and culverts. The Environmental Risk Assessment
recommends an extlensive programme of site investigations which would need
to he completed, and the resulis assessed, before the remediation proposals
could be submitted for approval. [4.1]1 - 4,13, 5,10 - 5.12]

10.52 1 consider that there are significant risks connected with the dellvery of HWW.

First, thore may be delays in obtalning the necessary approvals. Second,
carrylng out the works may take ionger than aaticlpated. The Corporation
suggested that 3 months would be sufficient but there was limited evidence In
support of that assertion. Moreover, the scope of the works may be affected by
site Investigations which have yet ko be carried out, 4,12, 4.13]

10.53 The timing of the avallabiiity of HWW would be of great Importanca to the

continuation of Trad’s business because of the need for cantinuity of service to
clients engaged in major constructlon projects. If the Order were confirmed, it
would have a flxed perlod in which to vacate the site at Bromlay-by-Bow.
Whilst it Is possible that another site may becorne avallable, the extenslve
search cartled out by Trad shows that findlhg a sultable site may be a lengthy
process, Tf the ownership Issues were resolved, I consider that there would
then be a reasonable prospect that HWW would ultimately become available,
However, having regard to the risks I have identified, It cannot be concluded
that it 1s likely that HWW would be aveilahle by 31 Juty 2011, It follows that
confirmation of the Order would pose a signiflcant: risk to the continuation of
Trad’s business and the employment which it provides, [4.3, 4.6, 4.7, 4.17)

10,54 This sltuation arises because the acquiring authority has been slow to address

the issue of relocation. It appears that llttle acceunt was taken of Trad’s
relocation requirements at or around the time the Order was made. Some of
the suggested relocation sites were put forward shortly before the Inguiry
opened and detailed work on HWW started during the Inquiry ltself, I consider
that the Corporation’s approach has not been conslstent with the guidance in
Circular 06/2004 regarding the asslstanca which UDCs should provide to
businesses affected by compulsory acquisition. {4.8, 4.5, 4.131 '

Further comments on the case for Colas and Ellis/Grier

I have commented above on the case for Colas and Ellis/Grier refating to the size of

the superstore and housing provision, the prospects for lmplementation of the
Corporation’s proposals and negotiations. in this section I shalf cornment on the
legat submissions and criticisms of the “buy back” clause of the CPO Indemnity
Agreement.

o
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Legal submissions

e

10.55 As stated above, [ am not qualified Lo offer a tegat oninion and will only
comrnent on the facts and policy Inscfar as this may be helpful. Regarding the
first ground of chalienge, 1 consider that the facts here are quite different to
those of Wolverhampton. In thal case benefiis rolating o uncelated proposels
on a separate slte were taken into account. In the present case, the acquiring
authority has proposais for a comprehensive scheme of redevelopment,
described in the Tesco planning application, which would Include the Ellis/Grier
land. 1t seems to me that the acquirlng authority took account of the benefits
of that scheme as a whole In deciding to acquire this fand. It s submitted that,
it deciding to acquire the Colas land, account was taken of benefits velating to
land south of Three Mills Lane. However, the evidence does not support that
interpretation. The Corporation’s Statement of Reasons, Statement of Case and
evidence at the Ingulry all Indicate that the rationale for the Inclusion of the
Colas land was to facilitate the regeneration of Bromley-by-Bow North. {6.1,
7.11]

10.56 The second ground of challenge is that the grant of planning PARrMission Was
unlawful, Insofar as that ground relates to consideration of the school, I refer
to the preceding paragraph. 1 refer also to my comments relating to Trad’s
application for judicial review of the decision to grant planning permission. The
remaining grounds refate to documents which are before the Secretary of State
and I have no further comments on them, [6.1, 7.1]

The *buy hagk” clayse of the CPO Indemnlty Agreement

g

10.57 It is suggested that this clause would be ineffective In securing comprehensive
regeneration and also unfair, in that land acquired compulsorily would be
bought back at open market value, I agree thal the *buy back” clause would be
of little practical benefit. It would not apply to the Tesco interests because
these would not have been acquired in the first place. It would not therefore
dellver the land assembly required for comprehensive regenerstion. 1 shalt
attach llittle welght to the clause In my overall assessment of the merits of the
order. However, I do not conslder that the clause |s Inherently unfair to the
abjectors because, if the Order were contirmed, compensation would be
assessed in accordance with established procedures. £3.17, 6.7)

Modifications proposed by the acqulring authority

10.58 The modlfications proposed by the acquiring authority would remove from the
Order various footpaths and a stalrway adjoining the A12 In the vicinity of the
subway. They result from an agreernent between the Corporation and TFL
regarding the implementation of works to the highway and subway. I se&no
objection to the proposed modifications. [8.2]

New rights

10.59 Fallowlng the modiflcations referred to above new rights are sought in relation
to one plot only, an access way to the south of Talwin Street leading to the
underpass. The improvements to the underpass are an Integral part of the
proposale. 1 consider that it Is reasonable to seek these rights to facilitate the
implemeantation of the scheme. [9.1]}
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Overall conclusions and copsideration of human rights

10.60 A CPO should only be made where there is a compelling case in the public
intorest which justifles inlerfering with the human rights of these with an
interest in the affected land. 1r particulzr, consideration should be given to
Articte 1 of the First Protocol to the ECHR {peacefu! enjoymeit of passessions).
Circular 06,2004 states that It is necessary to take & balanced view between the
Intentions of the acqulring autherity and the congerns of thase whose interests
are to be acquired compulsorlly. | set out below the factors which 1 consider to
e of most significance to this balancing axercise, starting with the points that
walgh in favour of confirmation of the Order. 1 then comment on the particular
circumstances relating to that part of the Order lands to the horth of Three Milis
Larne.

10.61 The Order secks to assemble land to facilitate comprehensive redevelopment
in pursuance of the Corporatlon’s regeneration objectives. There is no dispute
that the land is in need of regeneration. Moreover, 3 previous declsloh of the
Secretary of State has confirmed the importance of a comprehenslve approach.
This decision Is a material consideration of significant weight, The Carporation
has prepared comprehensive reganeration proposals, cantained in the LUDB, for
land at Bromley-by-Bow including the Order lands,

10.62 Proposals have been brought forward by Tesco for a comprehensive scheme of
redevelopment of the land to the south of Threa Mills Lane. The scheme wouid
provide much improved access, creating links between exlsting residential
areas, the Order lands and the LLV and facilitating further development at
Bromley-by-Bow North. The proposed superstore and retail units would form

the core of a new district centre in accordance with the €S and LUDB. The IDEA
Store, primary school and park would form a cluster of soclal infrastructure, as
envisaged In the LLV DAPF. The scheme would provide open space and a
walkway by the Rlver Lea, in accordance with the objectives of the LLV OAPF
and the LP. Phase 2 would provide resldential accommodation, including
affordable housing, making a signiflcant contrbution towards the housing
targets of the LLV OAPF. These regeneration benefits would accord with the
development plan and with the LLV OAPF, insofar as that document reraains up
to date. They would also meet many of the ohjectives of the LUDB. -

10.63 1f the Order were confirmed there is a good prospect that phase 1 would be
carried out. However, there is ho development agreement requiring the scheme
to be Implemented as a whole and there is no identified developer for phase 2.
Whilst I consider that there is a reasonable prospect that regenaration would
taka place In seme form, It cannot be assumed that the mix of uses and the
design of phase 2 would necessarily be as currently proposed.

10.64 Tesco has attempted to acquire land to the south of Three Mills Lane by
negotiation but agreement has not been reachad In respect of the Trad land or
the Eilis/Grier land. On balance, regeneration is more likely to be achieved If
the land is acqulred by the Corporation. There is no evidence of any aiternative
regenaration proposals.

10.65 I turn to those factors which, In my opinion, weigh against confirmation. Trad
is a successiut business empioying around 300 people. It s a weil established
and stable employer with a high proporticn of skiiled workers. The means by
which regeaeration is to be segured include ancouraging exisling industry and

4G
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commerce. Circular 06/2004 and $146(2) of the 1980 Act draw attention 1o the
importance of asslsting existing businesses affected by compulsory acquisltion.

16.66 The projected employment figures for phase 2 should be treated with cauticn
and it cannot be concluded with any confidence that the proposais wouid resuir
in a significant net gain in employment.

10.67 In my opinion it has not been demonstrated that any of the suggested
relocation sites are sultable ang currently avallable for cccupation. The slte at
HWW is potentlally suitable but the [ssue of third party interests is unresolved.
1n any event, It cannot be concluded that It is likely that HWW would be
avaitable by the time Trad was required to vacate its current premises.
Confirmation of the Order would pose a significant risk to the continuation of
Trad's business and the employment It provides. Having regard ta the scale of
the Trad operation, and the economic and social value of the employment it
provides, I attach significant weight to this factor. This situation arises because
the acquiring authority has been stow to address the Issue of relocation. Its
approach has not refiected the guldance of Ctreular 06/2004.

10.68 If the Order Is not conflrmed the regeneration benefits I have |dentified would
be delayed and may not be realised at all. There can be ho certainty that Trad
and Ellis/Grier would reach voluntary agreements with Tesco and it is also
possible that difficultles may arise acquirlng other Interests in the Order lands.
Nevertheless, agreements have been reached with VolkerHighways and ACL and
the evidence Indicates that both Trad and Ellis/Grier are wiling to negotiate
further. 1t may well be possible for the land to be assembled by agreemaent 50
that regeneration could uitimately be achleved. Whilst the regeneration of this
part of London is an important strategic planning objective, the Corporation did
not identify any specific reasons for urgency. [4.29, 5.12]

10.69 My overall assessment is that the factors which weloh against confirmation
outwelgh the polnts in favour. The Carporation has not demonstrated that
there is a compelling case In the public interest for the Order to be confirmed.
In these circumstances it is hot necessary for me to comment further on the
human rights consideratians.

Land north of Three Mills Lane

10.70 The Colas land, (piots 2, 3, 4 and 8), and the car repalr waorkshop and
nightclub (plots 6 and 7) form a biock of tand which is outside the Tesco
application boundary and which is not required for the implementation of the
AMIJ, The Corporation’s reason for acquisition of this land is that it Is required to
facilltate the regeneration of Bromiey-by-Bow North. It Is therefore appropriate
to consider the particular circumstances applying o these plots, starting with
the factors which weigh in favour of compulsory acquisition.

10,71 The Corporation’s regeneratlon proposals, contained In the LUDB, Include this
land, There [s no dispute that the land is In need of regeneration. There are
emerging development proposals which seek to provide comprehensiva
regeneration Including a subistantial anount of iousing, There are no
alternative proposals. Acquisition by the Corporation would make the
achievernent of regeneration more likely because it would unite the land with
the adjoining Leycol Printers site.




CPO Report LDN 023/E5500/605/603

10.72 On the other hand, the land is in active use and is contributing to the local
economy. The redevelonment proposeals are at an early stace ard it cannot yet
be salé whether they are likely to comply with the wide range of planning
policies which would be applicanle. There was no evidence hefore tha Inguiry
regarding the availabllity of funding for the assembly of land or the
implomentation of the scheme. Accuisition by the Corporation would represeny
only a small step Lowards achieving the camprehenslve regeneration promoted
by the LUDB because a substantia! propoition of Bromiey-by-Bow North wouid
stiti nced to be assembled. The Corparation accepted that It is not known, at
this stage, whether a further CPO wotd be required. In view of the
uncertainties relating to plenning, funding and land assembly I do not consider
that It has been demanstrated that there is a realistic prospect of the
Corporation’s proposals being deliverad within a reasenable timescale.
Furthermore, there have been only limited attempts to acquire the tand by
agreement. :

10.73 1 conclude that it has not been demonstrated that there Is a compelling case in
the public interest for the compulsery acquisition of the Celas/nightctub land.
The land Is not required for the Impiementation of the Tesco scheme, If,
notwithstanding my recommendation, the $Secretary of State is minded to
confirm the Order, 1 consider that it shouid be modified to exclude these plots.

11, Recommendation

11.1 For the reasons given above, 1 recommend to the Secretary of State for
Communities and lLocal Governrent that the London Thames Gateway
Development Corporation (Bromley by Bow) (South) Compulsory Purchase
QOrder 2010 he not confirmed.

11.2 If, notwlthstanding the above recommendation, the Secretary of State 13
minded to confirm the Order, 1 racommend that it he modified as follows:

Amend the schedule and the Order map by remaving plots 2, 3, 4, 6, 7 and 8.

Amend the schedule and the Order map to accord with the draft revisions
contained in Dacument DC178 by removing plots 35, 36 (part), 37 (pait), 50,
54, 55 and 58A.

David Prentis

Insgactor
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Bovd Diclcingon

PLANNING ACT 2008
INFRASTRUCTURE PLANNING (EXAMINATION PROCEDURE) RULES 2010

APPLICATION FOR THE YORK POTASH HARBOUR FACILITIES DEVELOPMENT CONSENT
ORDER (Reference TR30002)

SUMMARY WRITTEN REPRESENTATION OF HUNTSMAN POLYURETHANES (UK) LIMITED
(Unique Reference Number 10031262)

INTRODUCTION

This is the Summary Written Representation of Huntsman Polyurethanes (UK) Limited to the
proposed York Potash Harbour Facilities Development Consent Order.

The form of this document is identical to the submissions of SABIC and DEA.
DEFINITIONS

In this written representation the words and phrases in column (1) below are given the meaning
contained in column (2) below.

(1) Words and Phrases (2) Meaning
2008 Act The Planning Act 2008

A1085 Roundabout The roundabout at the junction of the A1085 and the northern
access to the Wilton Site

Application The application for the Order

DEA DEA UK SNS Limited

DEA Sub-riverbed DEA's sub-riverbed cables and pipeline immediately adjacent to and

Apparatus to the west of the proposed quay comprising Work No.2 in the Draft
Order

Dogger Bank DCO The Dogger Bank Teesside A and B Wind Farm Order 2015

Draft Order The draft York Potash Harbour Facilities Development Consent

Order in the form submitted with the Application
Huntsman Huntsman Polyurethanes (UK) Limited

Number 2 Tunnel The tunnel under the River Tees adjacent to and to the west of the
proposed quay comprising Work No.2 in the Draft Order

Objectors Together SABIC, Huntsman and DEA

Order Such Order as may be made by the Secretary of State pursuant to
the Application
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Pipeline Corridor The Pipeline Corridor operated by Sembcorp and used by the
Objectors which links the Wilton Complex with the Number 2 Tunnel
and the DEA Sub-riverbed Apparatus

Requirements The requirements set out in Schedule 2 of the Draft Order

SABIC SABIC UK Petrochemicals Limited

Sembcorp Sembcorp Utilities UK Limited

Wilton Complex The multi-occupancy chemical manufacturing site known as Wilton
International

Wilton Site Roads The roads made available for common use within the Wilton

Complex and the Pipeline Corridor

Works The works comprised in the Authorised Development

2.2 The following words and phrases shall have the meanings given to them in the Draft Order:

Authorised Development

3. SUMMARY

3.1 Subject to the proper protection of their undertakings, the Objectors do not object in principle to
the making of the Order. The Objectors are currently engaged in positive negotiations with the
Applicant in relation to revised protective provisions for their benefit and an agreement that will
satisfy their concerns. However at the time of submission of this document those negotiations
are on-going. As a result, the Objectors’ interests are not adequately protected and their
objections are therefore sustained.

3.2 Specifically, the Objectors object to the following:

3.2.1 The making of the Order, as the adverse impacts of the Authorised Development
would outweigh its benefits contrary to Section 104(7) of the 2008 Act.

3.2.2 The granting of rights of compulsory acquisition, as the Applicant has not shown that
all of the land is “required” or satisfied the public interest test under Sections 122(2)
and (3) of the 2008 Act.

3.2.3 The potential effect of dredging and the building of the quay on the integrity of the
Number 2 Tunnel and the DEA Sub-riverbed Apparatus .

3.2.4 The potential effect of the construction and operation of the Authorised Development
on navigation in the River Tees.

3.25 The inclusion of the southern conveyor route in the Draft Order.
3.2.6 The breadth of ancillary works permitted by Article 6 of the Draft Order.
3.2.7 The breadth, flexibility and complexity of the proposed limits of deviation.

3.2.8 The application of Articles 10 to 13 (streets) to the Wilton Complex and the Pipeline
Corridor.

MA_30983991 1 2



3.2.9

3.2.10

3.2.11

3.2.12

3.2.13

3.2.14

3.2.15

Bond Dickinson

21 August 2015
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The temporary stopping up and temporary possession of the A1085 Roundabout in
terms of access to DEA’s apparatus and the potential cumulative effects of the Draft
Order and Dogger Bank DCO in terms of restriction of access to the Wilton Complex.

The powers of compulsory acquisition in Articles 24 to 30 of the Draft Order which
provide powers that could be used to extinguish the Objectors’ rights to maintain their
apparatus, remove that apparatus and restrict access to the apparatus.

The inadequacy of the proposed guarantee in respect of the costs of compulsory
acquisition in Article 23 of the Draft Order, particularly the length of the guarantee and
the method for determining the sum covered.

The terms of the Requirements.

The inadequacy of the proposed protective provisions in relation to the Works and their
silence with respect to use of the Wilton Site Roads.

The proposed undergrounding of the conveyor under the A1085.

Until the above issues are resolved to the Objectors’ satisfaction, the making of the
Order.





